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FOREWORD!'

The publication of the third edition of Commonwealth Caribbean Law of Trusts serves as an
important and gratifying step in the ongoing development of Commonwealth Caribbean legal
education and research. When the Faculty of Law and the Council of Legal Education were
established in 1970 and 1971 respectively, it was expected that they would provide the stimulus
for furthering the high standard set for the region by the Federal Supreme Court, whose all too
short life ended when the Federation of the West Indies collapsed.

While these institutions have delivered on their early promise, there is no room for compla-
cency. The establishment of the Caribbean Court of Justice signals our growing maturity as a
region prepared to take ultimate responsibility for the administration of justice within
CARICOM. At the same time, it places on our teaching institutions the obligation to produce a
pool of the brightest and best minds to service the region’s needs. How and what students of the
Law are taught and how they are mentored, both in the classroom and in their formative years
at the Bar, becomes even more important. For the probity of Caribbean jurisdictions in the
modern era depends not only on sound Government policy and regulation, but also on the
setting and maintenance of the highest standards of professionalism, integrity and scholarship
for legal practitioners in all spheres. The existence of first class libraries at the Law Faculty
and Law Schools facilitates the search for relevant authorities from legal systems throughout
the Commonwealth and beyond. It also meets the increasing demand for specialisation, which is
necessary to cope with the complexities of modern international relations in a variety
of fields, including trade and commerce; economics and finance; politics and diplomacy; globali-
sation and multinational corporations; the environment and natural resources; and aid and
development. Equally as important, available library resources enable the search for
legislative solutions to all these problems to be focused on best practice wherever it is to be found.

It is in this context that Commonwealth Caribbean Law of Trusts is such an impressive and
important piece of work. Its strength lies in the combination of academic and practical exper-
tise and experience of its authors, Professor Gilbert Kodilinye and Dr. Trevor Carmichael, the
range of topics it covers and the wealth of source material it draws upon. Of particular interest
in this new edition is the material dealing with the evolving beneficiary principle as well as the
role now played by the Foundation as an entity in the law of Trusts.

Commonwealth Caribbean Law of Trusts is essential reading for academic and practising
lawyers, accountants and officers of government department and agencies, banks and financial
institutions. The authors are to be warmly congratulated once more on the scope of their work,
the clarity of their exposition and the depth of their insight.

Sir Roy Marshall

Evanstone
Nelson Road
Christ Church
Barbados

January 2012

1 Sir Roy Marshall, KT, C.B.E. is Barrister-at-Law at Inner Temple Chambers. He is the author of
Theobald on Wills and Nathan & Marshall on Trusts.



PREFACE

The law of trusts is an area of growing importance in the Commonwealth Caribbean. Several
islands in the region have developed, or are in the process of developing, facilities for offshore
financial services and trust management, which has led to a great increase in the number of
trusts established in those jurisdictions. In addition, economic development throughout the
Caribbean has brought into focus such diverse aspects of trusts law as the nature of beneficial
interests in the matrimonial or family home, donationes mortis causa, charitable trusts, pension
scheme trusts and the fiduciary duties of trustees.

Many Caribbean jurisdictions have also implemented specialist ‘offshore’ trust legislation
which seeks to make the trust a more attractive instrument for persons outside the jurisdictions.
While this new development is complex and dynamic, we have sought to consider it in this
edition in a multi-layered sense, so that the reader may be able to appreciate an integrated
perspective on the subject.

The aim of this book is to provide a basic text for students of trustslaw in the Commonwealth
Caribbean by means of an account of general principles accompanied by analysis of selected
Caribbean and English cases, both reported and unreported, which best illustrate the applica-
tion of trust principles, and which deal with the kinds of issues that are most likely to be
encountered in the Caribbean. It is hoped that practitioners will also find the book useful as a
work of ready reference, particularly with respect to the unreported judgments which might
otherwise be unavailable or inaccessible.

We are extremely grateful to persons who have assisted with the previous editions, and
particularly to Vanessa Kodilinye, whose legal and editorial skills were again of great value in
research. Andrea Mullin Henry and Giles Carmichael assisted us with some of the new devel-
opments relating to the ‘offshore’ trust environment. Colleagues at Chancery Chambers in
Barbados were as always encouraging:

We would also like to thank the editorial staff at Routledge for delivering a most attractive
finished product, and to again extend special gratitude to Sir Roy Marshall for his very insightful
and generous foreword.

Gilbert Kodilinye
Trevor Carmichael

January 2012
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CHAPTER 1

DEVELOPMENT AND NATURE OF TRUSTS

THE USE

The law of trusts was developed by the Court of Chancery in England from medieval times.
The medieval forerunner of the trust was the ‘use’, which arose whenever land was conveyed to
A on As undertaking to hold it to the use and benefit of B. Instances where land might be
conveyed to A to the use of B were:

(a) where B, the beneficial owner of land, was about to go abroad on a crusade, it would be
necessary for the land to be held by another person on his behalf, who would perform and
receive feudal services;

(b) where B was a community of Franciscan friars who were prohibited by their vows of
poverty from holding property; and

(c) where B was afraid of forfeiting his land on account of conviction for a felony, or of losing
it to his creditors.

Whatever the purpose for which a use was created, the common law did not recognise any
rights in B at all, but regarded A, the holder of the legal title, as alone beneficially entitled.
Therefore, if A brought an action at law, his legal title and with it his right to possession would
be upheld. The Court of Chancery, on the other hand, regarded it as unconscionable that B
should be excluded and, although it would not deny As legal title, it would act i personam
against A by issuing a ‘common injunction’ restraining A from enforcing or exercising his legal
right. Failure to obey such an injunction would be punishable by imprisonment for contempt of
court. By this method, the Court of Chancery would ensure that the rights of B, the equitable
owner (or cestui que use) would prevail over those of A, the legal owner (or fegffee to uses).

Employment of the use in medieval times made it possible to avoid some of the burden-
some feudal incidents to which the holder of the legal estate was subjected. For instance, under
feudal law the lord was entitled to a substantial payment (called ‘relief”) when an heir succeeded
to feudal land; and if there was no heir, he was entitled to recover the land absolutely (called
‘escheat’). Such consequences could be avoided if the land were vested in a number of feoffees
to uses, for they were unlikely to die together or without heirs, and those who died could be
replaced. Again, where land was held by a minor tenant, the lord had the right to choose his
marriage partner (the incident of ‘marriage’); and if the tenant refused the person chosen, he
was liable to pay a fine to the lord. Where land was vested in a number of adult feoffees to uses,
the lord would be denied these rights. Lastly, it was possible to avoid the common law rule that
freehold land could not be devised by will, by vesting the land in feoffees and declaring the uses
upon which the land was to be held after the testator’s death. By this method, effective disposi-
tions of equitable interests in land could be made on death.

The Statute of Uses 1535

The system of uses was clearly beneficial to tenants who had no tenants of their own, but it was
obviously disadvantageous to the lords, and most of all to the person at the top of the feudal
pyramid—the king. Henry VIII found that the royal revenues were being lost on a large scale, so
he attempted to destroy the system by the Statute of Uses 1535. This Act provided, in effect, that
where land was held by A ‘to the use of B’, A was to drop out of the picture and B was to have the
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legal estate. The use was said to be ‘executed’. The statute succeeded in abolishing most uses, but
there were cases to which the statute did not apply, for instance, where the feoffees to uses had
active duties to perform. Thus, for example, if the feoffees had a duty to sell land held upon use or
to collect the rents and profits, the statute would not apply and the use would take effect as before.

It was not long before a way of circumventing the Statute of Uses was found. This involved
the clumsy but ingenious device of the ‘use upon a use’. For example, where land was given ‘to
A and his heirs, to the use of B and his heirs, to the use of C and his heirs’, it had been decided
before 1535 that in such a disposition C took nothing; A had the legal fee simple, B the equi-
table fee simple, but the limitation to C was repugnant to B’s interest and therefore void. After
1535, the second use would still be held void, but the first use would be ‘executed’ so as to give
B the legal fee simple and leave A, like C, with nothing at all. Eventually, by about the middle
of the 17th century, and by a series of developments that are shrouded in mystery, the Chancellor
began to enforce the second use, which came to be called a ‘trust’. In order to create such a
trust, the accepted form of words was: °. . . unto and to the use of B and his heirs in trust for G
and his heirs.” B took the legal fee simple at common law, but the use in his favour prevented
the second use from being executed, leaving it to be enforced in equity as a trust. The result was
to restore dual ownership: B was the legal owner and C the equitable owner. The legislature did
not attempt to prevent this evasion of the Statute of Uses since, by the end of the 17th century,
the importance of feudal revenues had greatly diminished and there was little point in the
Crown’s seeking to prevent the development of trusts.

Reception in the Caribbean

The law of trusts has been received into Commonwealth Caribbean jurisdictions as part of the
law of England. The method of reception has varied from one territory to another, principally
according to whether the particular territory was subject to settlement or to conquest or
cession.! In the case of settled colonies,? the British subjects who settled there were deemed to
have taken English law with them and there was no need for statutory provisions expressly
receiving common law or equity into those territories. In the case of conquered or ceded colo-
nies,” on the other hand, the law in force at the time of cession or conquest remained in force
until altered by or under the authority of the sovereign. In the latter class of territory, English
law would not generally apply without statutory reception provisions." The modern position is
that the superior courts in Commonwealth Caribbean jurisdictions are empowered by statute
to apply principles of common law and equity (including the law of trusts) concurrently.’

DEFINITION OF TRUSTS

A trust may be defined as: ‘. . . An equitable obligation binding a person (who is called a trustee)
to deal with property over which he has control (which is called the trust property), for the

—

See Roberts-Wray, Commonwealth and Colonial Law, 1966, pp 539-43; Patchett, ‘Reception of Laws in the
West Indies’ (1972) JLJ 17 and 55; Wylie, Land Law of Trinidad and Tobago, 1981, p 5.

Eg, Antigua, Barbados.

Eg, Dominica, Jamaica, Trinidad and Tobago.

Roberts-Wray, above, pp 540, 541.

See, eg, Supreme Court of Judicature Act, Cap 117, s 31 (Barbados); Supreme Court of Judicature Act,
Ch 4:01, s 12 (Trinidad and Tobago); Supreme Court Act, Ch 53, s 15 (The Bahamas); Judicature
(Supreme Court) Act, s 48 (Jamaica).

G 0O N
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benefit of persons (who are called beneficiaries or cestuis que trust), of whom he may himself be
one, and any one of which may enforce the obligation. Any act or neglect on the part of a
trustee which is not authorised or excused by the terms of the trust instrument, or by law, is
called a breach of trust.”®

NATURE OF TRUSTS

The main characteristic of a trust is that the trust property is vested in the trustees not for their
own benefit, but for the benefit of the beneficiaries. Instead of giving the property directly to
the beneficiaries, the donor’s purpose may be more effectively carried out by appointing trus-
tees, who will not only safeguard the property and apply it in the manner directed by the trust
instrument, but will also make it productive, for example, in the case of land by letting it, or, in
the case of money by investing it in shares or securities. Thus, in most cases, trustees are not
merely passive custodians of the trust property but active business-people, responsible for
ensuring that the property bears as much fruit as possible for the beneficiaries.

One question that may arise is whether the trustees or the beneficiaries are to be treated as
the ‘real’ owners of the trust property. The answer will depend upon the circumstances. In
Schalit v Joseph Nudler Lid,” for instance, it was held that where premises forming part of the trust
estate are let to a tenant, only the trustees, as legal owners, are entitled to levy distress against
the tenant for arrears of rent; the beneficiaries, being merely equitable owners, cannot do so.
The beneficiaries’ only remedy is to compel the trustees to render an account of profits received.
On the other hand, it is clear from Baker v Archer-Shee® that it is the beneficiaries, not the trustees,
who are primarily liable for the payment of income tax from trust investments. As Ross JA
explained in the Jamaican Court of Appeal in Commaissioner of Income Tax v Bank of Nova Scotia
Trust Co Ltd?’

Although the legal estate in the trust property is vested in the trustees, it must be remembered that
the beneficial ownership is in the beneficiaries, and so the trustees act as a conduit pipe to convey
the trust income to the beneficiaries.

One of the great advantages of the trust is its flexibility. The trust can be used for a wide variety
of purposes, such as:

(a) to control the destination of family property on death; for example, where a testator
bequeaths property upon trust for his widow for life, and thereafter for his children in equal
shares;

(b) to protect family property from spendthrifts, by the establishment of a ‘protective trust’;

—_
o
~

to enable two or more persons to own land. In some jurisdictions, where there is beneficial
co-ownership of land, a statutory trust for sale arises;

=

to facilitate investment through unit trusts;

—_
¢
~

to benefit charitable institutions, such as schools, universities, hospitals and churches;

=

to make provision for a non-charitable purpose, such as the upkeep of the testator’s tomb
or his animals;

Underbill, Law of Trusts and Trustees, 14th edn, 1987, p 3.

[1933] 2 KB 79.

[1927] AC 844.

(1985) Court of Appeal, Jamaica, Civil Appeal No 12 of 1982 (unreported).

[teNe-IEN Neop)
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(g) to provide pensions for retired employees and their dependants. Under such pension
schemes, the funds will be vested in trustees and administered by a board of management;

h) to enable property to be held for minors, who may not be capable of holding a legal estate;
to establish beneficial interests in matrimonial and family property; and

to avoid or minimise taxation.

[y

TRUSTS DISTINGUISHED FROM OTHER LEGAL RELATIONSHIPS

The characteristics of trusts are perhaps best understood by comparing them with other legal
relationships, such as bailment, agency, contract, debt, powers and administration of estates.

Trusts distinguished from bailment

Bailment arises where a chattel owned by X is, with Xs consent, placed in the temporary
possession of Y. It is similar to a trust in that Y is required to take good care of X’s property, but
it is dissimilar in the following respects:

a) bailments are recognised at common law, whereas trusts are equitable only;

b) the duties of a bailee are quite different from those of a trustee;

c) only chattels can be bailed, whereas any property may be held upon trust; and

(=N

(

(

(

(d) a trustee is the legal owner of the trust property and the ‘general property’ is in him,
whereas a bailee has only a ‘special property’ in the chattel bailed, the general property
remaining in the bailor. Thus, a trustee who sells trust property in breach of trust can
confer a good title (free from the interests of the beneficiaries) on a bona fide purchaser for
value without notice of the trust, whereas a bailee who makes such an unauthorised sale
cannot pass a good title as against the bailor.

Trusts distinguished from agency

The main feature which trusts and agency have in common is that both give rise to fiduciary
duties on the part of the trustee and the agent respectively. Thus, for instance, neither a trustee
nor an agent may put himself into a position where his personal interests might conflict with his
duty; for example, by purchasing property belonging to the trust or the principal. Another
aspect of the fiduciary relationship is that both trustees and agents are accountable for any
profits made by them out of the trust or principal’s property, respectively, in the course of
carrying out their duties.

However, there are significant differences between the two concepts, in that:

(a) agency is a common law concept, whereas trusts are equitable;

(b) there is no contractual relationship between trustee and beneficiary, whereas there is invari-
ably such a relationship between principal and agent;

(c) a trustee cannot involve his beneficiary in legal liability, whereas the chief function of an
agent is to create contractual liabilities between his principal and third parties; and

(d) the agency relationship is personal, whilst the trust relationship is proprietary. For many
years, Lister and Co v Stubbs'® was the leading case on this distinction.

10 (1890)45 Ch D I.
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In Lister and Co v Stubbs, the plaintiffs employed the defendant as an agent to purchase goods for
them. The defendant, on behalf of the plaintiffs, purchased goods from a third party supplier
from whom he received a secret commission of £5,541. The defendant used this sum to
purchase property and investments for himself. It was held that the relationship between the
defendant and the plaintiffs was not a proprietary one of trustee and beneficiary with respect
to the money but merely a personal one of debtor and creditor, so that the plaintiffs had no
greater claim to the property in the hands of the defendant than the defendant’s other credi-
tors. However, in the more recent case of Attorney General of Hong Kong v Reid,"" the Privy Council
took the opposite view and, in effect, overruled the Luster v Stubbs principle. In Reid, the Attorney
General brought an action for an account in respect of bribes received by R, a former Acting
Director of Public Prosecutions, paid to him as inducements to exploit his official position by
obstructing the prosecution of certain prisoners. R used the bribe money to purchase land in
New Zealand. The Privy Council held that since R was in a fiduciary position, the bribe and
the property purchased with it were held by him on a constructive trust for the government; and
as the land purchased with the bribe money had decreased in value since the date of the
purchase, R was liable to account for the difference between the amount of the bribe and the
current value of the property.

Lord Templeman, delivering the judgment of the Privy Council, said:"

The decision in Lister and Co v Stubbs is not consistent with the principles that a fiduciary must not
be allowed to benefit from his own breach of duty, that the fiduciary should account for the bribe
as soon as he receives it, and that equity regards as done that which ought to be done. From these
principles it would appear to follow that the bribe and the property from time to time representing
the bribe are held on a constructive trust for the person injured. A fiduciary remains personally
liable for the amount of the bribe if] in the event, the value of the property then recovered by the
injured person proves to be less than that amount.

The principle in Reid was applied in the Cayman case of Corporacion Nacional del Cobre de Chile v
Interglobal Inc."* Here, the claimant company had employed D as its agent and head of its futures
trading department. According to his contract of employment, D was obliged not to act so as
to place himself in a position where his personal interests might conflict with those of the
company, and not to receive any secret commission or bribes or make any secret profit in his
dealings with third parties on behalf of the company. Contrary to these express stipulations, D
received secret payments from a third party as an inducement for D to procure the company to
enter into certain contracts with commodity brokers, on terms apparently unfavourable to the
company. Smellie CJ held that D was liable as a constructive trustee for the amount of the
secret commission. He said:

Where a fiduciary accepts bribes and other illicit payments as an incentive for his breach of duty,
he not only becomes a debtor for the amount of the bribes to the person to whom the duty was
owed, but he also holds the bribes and any property acquired therewith on constructive trust for
the person. This is clear from the Privy Council decision in Attorney General of Hong Kong v Reid"* . . .
[The statements of principle in the Reid case| are an inevitable outcome of the development of
the modern law on fiduciary relationships . . . The strictness of the principles is the result of the
importance which equity attaches to the fiduciary duties and the extent to which equity will
operate to prevent a fiduciary from benefiting from his fraud, or even from an abuse of his fidu-
ciary position, by which he acts in conflict with the duties owed to his principal.

11 [1994] AC 324.

12 Ibid at 336.

13 [2002] CILR 298 (Grand Court, Cayman Islands).
14 [1994] AC 324.



Commonwealth Caribbean Law of Trusts

Trusts distinguished from contract

A contract differs from a trust in the following respects:

()
(b)

a contract is a common law obligation, whereas a trust is equitable;

a contract arises from agreement or consensus ad idem between the parties. A trust may
arise by agreement — for example, where a settlor covenants with trustees to settle property
in the future, or where a company establishes a pension scheme for the benefit of its
employees — but most often it will not, for instance where a testator creates a trust by his will
or where a donor declares himself a trustee of his property for the benefit of volunteer
beneficiaries;

the right to enforce a contract is a right  personam since, as a general rule, action can be
brought only against the other contracting party or parties. The right to enforce a trust, on
the other hand, is almost, though not quite, a right  rem since, in the event of a breach of
trust, the trust property can be recovered by means of the tracing remedy' not only from
the trustee but also from any other person to whom he has transferred the property, except
a bona fide purchaser for value without notice of the trust; and

‘Valuable consideration’ in the law of trusts has a wider meaning than in contract, for it
includes not only money or money’s worth but also the consideration notionally given in a
marriage settlement by the spouses and issue of the marriage.'®

T hird parties

At common law, the doctrine of privity of contract applies. Accordingly, if a contract between
A and B is intended to confer a benefit on C, C cannot sue to enforce that benefit, as he is not
a party to the contract. But in two instances equity implies a trust in favour of C, thus enabling
C to sue as beneficiary to enforce the contract. These are:

()

Under the Married Women’s Property legislation (see, for example, Married Women’s
Property Act (MWPA), The Bahamas, Ch 115, s 7; Married Persons Act, Barbados, Cap
219, s 25; Married Persons (Property) Act, Guyana, Cap 45:04, s 11; and Married Persons
Act, Trinidad and Tobago, Ch 45:50, s 11) a life assurance policy effected by a man on his
own life, and expressed to be for the benefit of his wife and children or any of them (simi-
larly where the wife takes out such a policy in favour of her husband and children) creates
a trust in favour of the objects named. When the assured dies and the policy moneys
become payable, the moneys will not form part of the deceased’s estate, so they are not
liable for his debts. Trustees can be specifically named in the policy or can be named by
separate writing: if none are named, the personal representatives of the assured will be
trustees of the policy moneys.

Trust of the benefit of a contract. A party to a contract may enter into it as trustee of the benefit
of it for a third party, or he may subsequently declare himself a trustee of such benefit, in
which case the third party may, as beneficiary under the trust, enforce the contract although
not a party to it. In such a case, the ‘trustee’ can take proceedings as a contracting party to
enforce the agreement for the benefit of the third party and, if he refuses to do so, the third
party may himself sue, joining the trustee as co-defendant in the proceedings.

15
16

See Chapter 14.
See below, p 50.
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However, the concept of the trust of the benefit of a contract has proved to be an elusive one,
and it has been suggested that the way in which a court will decide a novel case is almost entirely
unpredictable.'” In recent times the courts have shown a marked reluctance to find a trust of the
benefit of a contract. In Swain v The Law Soctety,'® for instance, the respondents had arranged a
master insurance policy for all practising solicitors under statutory powers. It had been agreed
that a proportion of the commission earned by the insurance brokers would be paid to the Law
Society for the benefit of the profession as a whole. Two solicitors who were dissatisfied with the
way the scheme was being operated sought to make the Law Society accountable for
the commission received, on the ground that the Law Society was a trustee of the benefit of the
master policy contract for the benefit of all the solicitors. The argument was based on the fact
that the contract stated that the policy had been entered into ‘on behalf of” solicitors and
former solicitors, which, it was contended, showed an intention to create a trust of the benefit
of the contract. The House of Lords rejected this argument, holding that the wording in the
contract did not create a trust either expressly or impliedly. In Lord Brightman’s words:"

It would indeed be surprising if a society of lawyers, who above all might be expected to make
their intention clear in a document they compose, should have failed to express the existence of a
trust, if that was what they intended to create.

In the Barbadian case of Rochester v Arthur,” the question arose as to whether a third party could
obtain the benefit of a life assurance policy in which she had been named as beneficiary. Here,
ES (deceased) was, at the time of his death, the holder of three life assurance policies which he
had taken out with Manufacturers’ Life (the first policy) and American Life (ALICO) (the
second and third policies), GS being named as beneficiary in all three policies.

A clause (termed the ‘beneficiary designation clause’) in the Manufacturers’ Life policy
stated: ‘Wherever a beneficiary is designated either in this policy or by a declaration in writing
by the owner, such beneficiary will be deemed to be beneficially entitled to the proceeds of the
policy, if and when the policy becomes payable . . .’

In the ALICO policies it was provided that: “The proceeds are to be divided equally among
all persons who are named as primary beneficiary and who survive the assured . . .’

It was conceded that the Manufacturers’ Life policy, by its wording, created a trust in favour
of the named beneficiary, but a dispute arose as to whether the clause in the ALICO policies
created a trust in favour of the named beneficiary, or whether it was merely an ineffective
attempt to confer a benefit on a third party.

Chase J applied the principle of law that a trust of a life assurance policy outside the Married
Women’s Property legislation was not to be inferred from a general intention to benefit a third
party, but only on language clearly revealing an intention on the part of the life assured to
declare himself a trustee of the benefits of the policy for the named beneficiary. The beneficiary
clauses in the ALICO policies did not reveal any such intention. He said:

The submissions in connection with the absence of a similarly worded beneficiary designation
clause in the ALICO policy document argued that, since the policies issued by ALICO did not
come within the scope of the Married Women’s Property Act, a trust was not created in favour of
the named beneficiary. Counsel further contended that a trust of a policy is not to be inferred from
a general intention to benefit a third party but only on language clearly revealing an intention to
create a trust.

17 See Cheshire, Fifoot and Furmston, Law of Contract, 13th edn, 1996, pp 467-69.
18 [1982] 3 WLR 261.

19 Ibid at 276.

20 (1989) High Court, Barbados, No 1,279 of 1987 (unreported).
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This submission, in my view, raises the fundamental question [of] whether the wording of the
section designated ‘beneficiary’ in the [ALICO] policy document is such as would lead a court of
equity to the irresistible conclusion that, by naming his mother ‘beneficiary’, Elroy Scantlebury
evinced an intention to declare himself unequivocally ‘as trustee’ of the benefits of the policies for
his mother.

In considering this question it is to be borne in mind that ‘men often mean to give things to their
kinsfolk; they do not often mean to constitute themselves trustees’. Indeed, in his work on Life
Insurance Law in the Commonwealth Caribbean (1984) at p 116, Denbow, while dealing with the rights
and status of beneficiaries under a contract of life insurance that does not come within the provi-
sions of the Married Women’s Property Act, states:

“The position of the named beneficiary at common law under a life policy is governed by the well
established rule of English Law that a third party, not being a party to a contract made in his
favour, cannot enforce it . . .

The inability of the named beneficiary at common law to sue on the policy has never really been
recognised in the countries of the Commonwealth Caribbean, notwithstanding the fact that the
English common law applied in these countries. This fact is attested to by the existence of a
considerable number of policies in which an individual, not being the spouse or child of the
assured, is named as the beneficiary with the intention and expectation that such person shall be
entitled to receive the policy proceeds on the death of the assured. This situation has come about
because of the strong influence of Canadian life companies, and to a lesser extent American law,
on the Caribbean life insurance market. In both of those countries the right of a named benefi-
ciary to sue for and receive the policy proceeds is well established. In Canada, while at common
law English law applied and the named beneficiary had no right of action against the insurer for
the recovery of the policy proceeds, he has been given a statutory right to sue for the insurance
money in his own name. Whereas in America the courts have for over a century recognised the
right of a named beneficiary to sue in his own name to enforce a life policy. In the Commonwealth
Caribbean, apart from s 139 of the Insurance Act 1980 of Trinidad and Tobago, there is no
equivalent of the Canadian statutory provision, and therefore the position of the named benefi-
ciary is governed by the English common law.’

Not only does the foregoing passage clearly reflect the settled principle of law that a stranger to a
contract cannot sue upon the contract even though it was made for that person’s benefit, it also
reveals the background to, and the effect of, the named beneficiary appearing in the clauses of life
insurance policies issued by North American companies.

Thus in the absence of an appropriately worded statutory provision in the legislation of states of
the Commonwealth Caribbean, it would appear that a named beneficiary, as in the instant case,
must establish that the language adopted by the policy document in relation to its beneficiary
designation clause is so structured as to lead a court of equity on a true construction of that
language to the conclusion that a trust was created. That is, certainty to create a trust must be
found in the language employed in naming the beneficiary.

Rees ] in the course of his judgment in Rajkumar v First Federation Life Insurance Co Ltd®* observed that
‘it must be borne in mind that equity leans against implying a trust for the benefit of a person not
a party to the contract unless there is a clear intention to create one’.

... Turning my attention now to the effect of the wording of the section designated ‘beneficiary’
in the [ALICO] policy document, can it be truly said that, by naming his mother ‘beneficiary’ in
each of the clauses of the policies as presently worded, Elroy Scantlebury evinced an intention by
that act alone to declare himself trustee of the benefits of the policies for his mother?

In seeking to answer this question, it must also be borne in mind that the three policies effected

on the life of the deceased Elroy Scantlebury were taken out by him as a single man at the ages
of 21, 22, and 26.

21

(1970) 16 WIR 447 at 451.
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I find myself unable to come to the conclusion that Elroy Scantlebury at this tender age intended
during his lifetime to deprive himself completely of the benefits of the policies, or to constitute
himself a trustee of them for the benefit of his 62-66 year old mother.

Accordingly, I take the view that the naming of his mother as beneficiary in the clauses as they are
presently designed in the two policies issued by ALICO cannot be construed as an intention on
the part of the deceased Elroy Scantlebury to constitute himself a trustee for his mother.

In Barbados, the legislature has introduced welcome statutory reform in ss 114-21 of the
Insurance Act 1996, the effect of which is that it is no longer necessary to construe the language
of the particular policy in order to find an intention on the part of the life assured to declare
himself a trustee of the benefits for the named beneficiary. By s 114(2), the policyholder may
designate a named person to be the beneficiary under his policy; by s 120, such beneficiary is
given the right to enforce payment of the insurance moneys, notwithstanding the lack of privity
of contract between himself and the insurance company; and by s 121(1), any money payable
under the policy does not form part of the insured’s estate and is not subject to the claims of his
creditors.

Similar provisions have been enacted in Jamaica in the Insurance (Amendment) Act 1995,
which provides, in s 2, that an insured person may designate a named beneficiary to receive the
proceeds of a policy, and moneys payable under the policy shall not form part of the insured’s
estate nor be subject to creditors’ claims.? It remains to be seen whether other Commonwealth
Caribbean jurisdictions will introduce much needed statutory reform on these lines.

Trusts distinguished from debt

The trustee/beneficiary relationship must be distinguished from that of debtor/creditor in that
the obligation of a debtor towards his creditor is personal, not proprietary. Thus a creditor has
no right to trace against his debtor.

In particular, where a customer deposits money in a bank, the bank is not a trustee of the
money but a debtor. In Reid v Grant,” Watkins JA (Ag) in the Jamaican Court of Appeal empha-
sised that ‘it is now settled beyond controversy that at common law the relationship between a
depositor and his banker is that of creditor and debtor, and that pursuant to this contractual
relationship the depositor holds the legal title to the debt or chose in action’. As a creditor, the
customer has merely personal and not proprietary rights against the bank. Thus, if the bank goes
into liquidation, the customer is not entitled to gain precedence over the bank’s other creditors
by obtaining a charge against money or other property in the possession of the bank. This prin-
ciple is illustrated by the Cayman case of Hahn v Bank Intercontinental Ltd,** where, by a deed of
settlement, the defendant bank was appointed trustee of a fund for the benefit of the plaintiff
and members of his family. The bank placed the fund in an interest-bearing deposit account with
itself. The bank became insolvent and its licence was suspended. A new trustee was appointed.
The issue to be decided was whether the fund could be paid over to the new trustee. This fell to
be determined by the true construction of the deed of settlement. If the deed of settlement
empowered the bank to deposit the trust fund with itself, the new trustee could not recover it in
preference to other unsecured creditors. If it did not, the new trustee could recover the fund.

It was held that the deed of settlement did confer such a power, and the new trustee was
not entitled to recover the fund in preference to the bank’s other creditors. Hull ] referred to the

22 See also Insurance Act 1980, s 139(1) (Trinidad and Tobago).
23 (1976) 23 WIR 91 at 95.
24 [1987] CILR 407 (Grand Court, Cayman Islands).
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judgment of Lord Templeman in Space Investments Lid v Canadian Imperial Bank of Commerce Trust
Co (Bahamas) Ltd® in which his Lordship had pointed out that beneficiaries are not protected
against the consequences of the exercise in good faith of powers conferred by the trust instru-
ment. He continued:

The beneficiaries do not become entitled to an interest in (ie an equitable charge over) the bank’s
assets, and it does not matter that the bank has placed the money in a ‘trust deposit account’.
There is no justification for the intervention of equity. The settlor has allowed the trust money to
be treated as if it were customers” money, ie belonging absolutely and beneficially to the trustee bank.
He has accepted the risk of the bank’s insolvency. The trust money has become that bank’s prop-
erty to use in any manner that it thinks fit.

Co-existence of debt and trust

It is possible for a debt and a trust to co-exist, as is illustrated by Barclays Bank Ltd v Quistclose
Investments Ltd. In this case, Rolls Razor Co, which had a large overdraft at Barclays Bank,
borrowed £209,719 from Quistclose to pay dividends declared on its (Rolls Razor’s) shares. It
was arranged between Rolls Razor and Quistclose that the loan was to be used only for the
purpose of paying the dividends. The money was paid into a separate account at Barclays, and
Barclays had notice of the arrangement. Before the dividends were paid, Rolls Razor went into
liquidation, and the question was whether the money in the separate account belonged to Rolls
Razor beneficially, in which case Barclays could set it off against the overdraft, or whether Rolls
Razor held the money upon trust for Quistclose.”

The House of Lords held that, since Rolls Razor had received the money as trustee to
apply it for a purpose which could no longer be achieved, Rolls Razor held the money on a
resulting trust for Quistclose. The fact that the money had been advanced by way of loan did
not preclude the simultaneous imposition of a trust, and Barclays, having had notice of the
trust, could not retain the money as against Quistclose.

The principle in Quistclose was applied in Jamaica in Universal Investment Bank v Lawla.*” In
this case, the Bank operated a business of accepting funds from clients for investment, the
relationship between the Bank and its clients being governed by an ‘investment management
agreement’. When the Bank subsequently went into liquidation, the question arose as to
whether the effect of the agreement was to make the Bank a trustee of the funds handed over
for investment. Clarke J held, following Quistclose®® and Carreras Rothmans v Freeman Matthews
Treasure Lid,” that ‘each of the clients . . . who placed money with the Bank simply said to the
Bank, “here is my money to be invested according to the investment management agreement” ’,
and the Bank ‘had full knowledge of that particular purpose’. Accordingly, the funds were held
by the Bank on trust for the benefit of the clients and were not available for the Bank’s general
creditors.

25 [1986] 3 All ER 75 (see below, pp 220-222).

26 In Daily News Lid v Inter-Allance Trading Corporation (1987) Court of Appeal, Jamaica, Civil Appeal
No 32 of 1987 (unreported), where the Ministry of Finance had advanced a large sum of money for
the purchase of printing equipment for use by the Daily News Ltd, a wholly-owned Government
company, it was held that, on the liquidation of Daily News Ltd, no resulting trust arose in favour of the
Ministry under the Quistclose principle, as there was nothing in the transaction which imposed an initial
trust upon the money advanced. The Ministry was held to be merely an unsecured creditor of the Daily

News Litd.
27 (1997) Supreme Court, Jamaica, No CLU-005 of 1996 (unreported).
28 Above.

29 [1985] 1 AllER 155.
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On the other hand, Re Kayford Lid*® shows:

(a) that it is possible for proprietary rights to be created by a unilateral act on the part of a
potential debtor; and

(b) that circumstances which prima facie create a debt may in fact create a trust having the effect
of excluding the debt.

In this case, a mail-order company received advance payment from customers for goods
purchased by them. The company was in financial difficulties and, in order to protect its
customers from losing their money in the event of its insolvency, it opened a separate bank
account, called ‘Customers’ Trust Deposit Account’, into which it paid the purchase money.
When the company subsequently went into liquidation, it was held that the money was held
upon trust for the customers and was not available for the company’s general creditors. The
reasoning in the case was that the company had created a trust by opening the special account
before receiving the customers’ money, thus converting the relationship from one of debt to one
founded on trust.

The principle in Re Kayford was applied in Re Dominion Investments (Nassau) Lid,*" where a
customer had entered into an agreement with Dominion whereby the latter was to open and
operate a brokerage account on behalf of the customer. Instructions of the customer were to
be accepted by fax, email or verbally, and the agreement concluded with the words, ‘All credit
to the account will be beneficially owned by the customer’. Funds sent by the customer would
be deposited to one of Dominion’s accounts, and Dominion would maintain on each custom-
er’s file a running account called ‘Register’, recording the transactions executed and the daily
balance standing to the order of the customer. Brokerage accounts set up by Dominion would
be in Dominion’s name but the investments would be held in sub-accounts titled in a code name
chosen by the customer.

On the liquidation of Dominion, the issue as to the beneficial ownership of the investments
arose. Lyons J noted that Dominion did not appear to operate as a trustee of any formal trust
set up by its investors, but that ‘a trust is capable of arising without having been specifically
declared by an express deed’. Such trusts were implied by law and could be categorised as
resulting or constructive. In the present case, there was ‘nothing in the records of Dominion to
reflect that its customers intended to confer a benefit on it’. It was a question of fact to be deter-
mined by the court as to the extent of the relationship between Dominion and its investors, and
as to whether a trust had arisen. Considering that in the instant case there were certain parallels
with Re Rayford, Liyons J found that ‘Dominion clearly intended to hold the funds and securities
in trust’, and there was ‘a relationship that differentiated and held separate its assets and the
assets of the investor. In so doing, Dominion created a fiduciary relationship between it and its
investors from which must inevitably flow a resulting trust.” In the course of his judgment,
Lyons J also pointed out that a clear distinction should be drawn between the legal principles
applicable to banks that hold customers’ money®® and those applicable to non-bankers. In the
present case Dominion was not acting as a banker but rather as an agent for the investor, in its
capacity as a security broker or financial services provider.

In some cases, it may be difficult to determine whether a loan or a trust was intended. This
difficulty has arisen particularly in the context of informal arrangements relating to the

30 [1975] 1 AlER 604.

31 (2008) Supreme Court, The Bahamas, Commercial Division, No 10 of 2006.

32 See, eg, Realty Ltd v Euro Bank Corp [1999] CILR 48, p 481, where Murphy J emphasised that ‘for virtually
all purposes a depositor is, at law, nothing more than a creditor of a bank. It would take extremely
unusual facts to elevate the relationship to one of cestut que trust and trustee.’
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matrimonial or family home. In Hussey v Palmer* the plaintiff paid £607 towards an extension
to the house of her daughter and son-in-law. The extension was built in order to accommodate
the plaintiff, who had been invited to live with the couple. A dispute arose between the parties
and the plaintiff left the house. She then claimed to have acquired a beneficial interest in the
home by virtue of her contribution. The Lords Justices in the Court of Appeal were unable to
agree as to whether the money had been advanced by way of loan or whether it gave rise to a
resulting or constructive trust. Cairns L] held that the transaction was a loan; Lord Denning
held that it was not; Phillimore L] suggested that it ‘might be’ a loan. The ultimate and majority
decision was that the payment gave rise to a constructive trust, as it would be inequitable for the
couple to deny that the mother-in-law had an interest in the property; but, to confuse matters,
Phillimore L] (with whom Cairns L] disagreed on this point) took the view that a resulting trust
could arise even if the transaction was one of loan.

In Re Sharpe, on the other hand, S purchased a house with the help of a loan from his aunt
on the understanding that the aunt could live in the house for the rest of her life. When S
became bankrupt, the aunt claimed a beneficial interest in the house. Browne-Wilkinson J,
while finding in the aunt’s favour on another ground, rejected her argument that the loan gave
rise to a resulting trust. He said, ‘[where] moneys are advanced by loan, there can be no ques-
tion of the lender being entitled to an interest in the property’, Hussey v Palmer being regarded
as having been decided on its ‘very special’ facts. In any event, it is doubtful whether the broad
scope given to the constructive trust doctrine by Lord Denning in Hussey remains good law. It
seems, therefore, that in the family home context at least, the existence of a loan arrangement
should preclude the finding of a trust.

Trusts distinguished from powers

The basic distinction between a trust and a power is that a trust is imperative, whereas a power
is discretionary. The distinction is most often seen in relation to powers of appointment. A power
of appointment enables the donee of the power (the ‘appointor’) to ‘appoint’ the settlor’s prop-
erty in favour of other persons (called ‘objects of the power’). Such powers are useful because
they make it possible for the donee of the power to take into consideration circumstances
existing at the date of the appointment which the settlor could not have foreseen when he
executed the settlement. For instance, a husband (H) may wish to leave all his property to his
wife (W) for life, and after her death to their children. He may also wish to give the wife power
to decide what shares, if any, each child is to receive, taking into account their individual
circumstances at the date of the exercise of the power. H may thus, for example, by his will, give
W a “power to appoint amongst our children in such shares as W shall in her absolute discretion
think fit’. Such a power will normally be followed by a giff over in default of appointment, that is, the
testator will name the persons who are to be entitled to receive the property should the power
of appointment not be exercised. For example, S may bequeath $50,000 to D ‘with power to
appoint to such of the nieces and nephews of X as D shall think fit, and, in default of such
appointment, to A, B and C in equal shares’.

Since a trust imposes an imperative obligation on trustees, where D holds property upon trust
to divide amongst a specified class of beneficiaries (for example, the children of X) as he thinks
fit, D is under a binding duty to carry out the trust by making the division, and if he fails to do
so, the court will divide the property amongst the class. But where D is given a mere power to
appont property amongst members of a certain class, he cannot be compelled to exercise the

33 [1972] 3 AH ER 744.
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power, and if he fails to exercise the power, the property will pass to those named as entitled in
default of appointment or, if none are named, there will be a resulting trust*® to the settlor.

Power in the nature of a trust

An intermediate category between a power and a trust is the “‘power in the nature of a trust’ or
‘trust power’. Such powers are often found in family trusts where the donee of a power of
appointment has died without exercising it, and where there is no gift over in default of appoint-
ment. In such a case the court may have to decide, as a matter of construction, whether a ‘mere
power’ or a ‘power in the nature of a trust’ has been created. If it is a mere power, and the
donee has died without exercising it, the property will revert to the settlor and the objects of the
power will have no claim; but if it is a power in the nature of a trust, the court will normally
distribute the property amongst the objects of the power in equal shares. Thus, for example, in
Burrough v Philcox,™ where T gave to his surviving child power ‘to dispose of all my property
amongst my nephews and nieces or their children, either all to one of them, or to as many of
them as my surviving child shall think proper’, and the child died without making any appoint-
ment, it was held that there was a trust in favour of the nephews and nieces and their children,
subject to a power of selection in the surviving child, and that they were entitled to take the
property in equal shares.

It should be noted that the donee of a trust power may have the property vested in him as
trustee, in which case the ‘trust power’ will be indistinguishable from a discretionary trust (below);
or the donee may not be a trustee of the property but a third party (for example, a relative of
the settlor) who has no interest (legal or equitable) in the property and whose only role is that of
exercising the discretion to appoint the trust property.

Examples of mere powers are:

(a) where a testatrix gave her husband a life interest in certain property, and gave him ‘power

> 36
5

to dispose of such property by will amongst our children
(b) where a testator stipulated that ‘if my wife feels that I have forgotten any friend, I direct my
executors to pay to such friend or friends as are nominated by my wife a sum not exceeding

£25 per friend, so that such friend may buy a small memento of our friendship’,*” and

(c) where a testator gave his residuary estate to his trustees upon trust to pay the income ‘to
such persons and in such shares as my sister should from time to time direct in writing’.*®

Whether there is a mere power or a power in the nature of a trust is a matter of intention. For
there to be a power in the nature of a trust it must be shown that the settlor intended to benefit
the objects of the power i any event, and in making the distribution the court carries out that
intention. On the other hand, the presence of a gift over in default of appointment is conclusive
that a mere power and not a power in the nature of a trust was intended, since the gift over is
inconsistent with an intention to benefit the objects of the power in any event.

In Rosaline v Singh,™ Crane JA explained the distinction between a mere power and a power
in the nature of a trust thus:

34 See below, Chapter 6.

35 (1840) 41 ER 299.

36  Re Weekes’ Settlement [1897] 1 Ch 289.

37 Re Coates [1955] Ch 495.

38  Re Perowne [1951] Ch 785.

39 (1974) 22 WIR 104, CA (Guyana) at 115.
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In the Trinidadian case of Ramdial v Christopher,*” the testator by his will devised a plot of land
to his wife, Latchnie Ramdial, ‘for the duration of her natural life’, and empowered her ‘to
devise the remainder after her life interest hereinbefore given to all or any of my lawful chil-
dren, in the absolute discretion of my wife as she may choose’. Latchnie Ramdial died one year
after the testator, leaving a will in which she devised and bequeathed all her real and personal
property to her daughter, the defendant, who was not a child of the testator. The defendant
alleged that the testator had intended to give a mere power of appointment to Latchnie and
that, since she had not exercised the power, the property fell into residue and under the resid-
uary clause Latchine was entitled to devise it to whomsoever she wished. Sealey J held, however,
that on a true construction of the will, the testator had intended to create a power in the nature

While a court will always itself execute a trust which has not been carried out by a trustee, it
will not compel the exercise of a mere power of disposition, if the donee does not do so.
(See Re Weekes® Settlement.)"® This is so because a trust involves an obligation while a power involves
a discretion. However, a trust exists whenever a person comes under an obligation to deal with
property in a specified manner, whereas a power exists where a person is authorised to dispose of
property. But sometimes it turns out that that which on the surface appears to be a mere power is
considered a trust in the eye of the law. In this event, though subject to the rules governing trusts,
being of a fiduciary character it is called a power in the nature of a trust. The attitude of the court
towards it was clearly expressed by Lord Eldon in Brown v Higgs."

‘It is perfectly clear that where there is a mere power, and that power is not executed, the court
cannot execute it. It is equally clear that wherever a trust is created, and the execution of the trust
fails by the death of the trustee or by accident, this court will execute the trust. But there are not
only a mere trust and a mere power, for there is also known to this court a power which the party
to whom it is given is entrusted with and required to execute; and with regard to that species of
power the court considers it as partaking so much of the nature and qualities of a trust, that if the
person who has the duty imposed upon him does not discharge it, the court will, to a certain
extent, discharge the duty in his room and place . . >

... Whether a power is a mere power or a power in the nature of a trust is always a matter of
intention to be gathered from the terms of the instrument . . .

It is well recognised, though not by an inflexible rule of construction, that ‘if there is a power to
appoint among certain objects, but no gift to those objects, and no gift over in default of appoint-
ment, the court implies a gift to those objects equally, if the power be not exercised.” (See Farwell
on Powers (3rd edn), p 528.) But before this rule can come into operation, the terms of the will must
show a clear intention that a power in the nature of a trust, as distinct from a mere power, has
been created.

of a trust. She said:

In the present case, two issues arise:

1 Whether the power given to Latchnie Ramdial was a power in the nature of a trust and she
was obliged to give the property to one or all of the children, or was it a mere power and she
could give to all, or any or none at all.

2 Having not exercised the power, in whom does the property vest on the death of Latchnie
Ramdial?

It seems to me that the intention of the testator is clear. Latchnie Ramdial had the power to
dispose of the estate of the deceased in one manner only; she was to distribute the remainder to
whichever of the lawful children of the deceased that she chose. This was a class of persons from
whom she would choose, her discretion was only as to which one or ones she would choose. She

40
41
42

[1897] 1 Ch 289.
(1803) 8 Ves 561 at 570.
(1994) High Court, Trinidad and Tobago, No 2103 of 1991 (unreported).
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could not decide that none of them was worthy. It would not be a lawful exercise of this power for
the said Latchnie to give a portion of the land to one of the children. It is the whole of the land
which she was expected to distribute to the one or ones whom she selected from the class. This is
not a mere power of disposing the land to anyone whom the said Latchnie thought fit. It is my
view that the testator intended that the power which was exercisable by Latchnie was in the nature
of a trust, and that the lawful children of the deceased belong to the class of persons entitled to
benefit therefrom, but with a power of selection given to the said Latchnie.

The next question is what becomes of that property on the death of Latchnie when she did not
exercise the power given to her under the will of the testator. The authorities show that once it is
clear that the testator intended that the class should benefit and that particular individuals of that
class are to be selected by another person, then when that was not done, the court will carry out
the general intention in favour of the class (Burrough v Philcox).* Where it was the duty of the
donee of the power to execute the intention of the testator, and that power was not exercised,
the court is not likely to allow the persons entitled to property to suffer because of inability of the
person with the power to exercise same. The court ‘fastens upon the property a trust for their
benefit’ (Burrough v Philcox).

It has been submitted by attorney for the defendant that the said Latchnie not having exercised
the power, which he said was a mere power, the property fell into residue and under the residuary
clause, the property was that of Latchnie to do as she wished. Her will then gave to the defendant
that and any other property which she had or was entitled to at her death. That residuary clause
provided for property not disposed of by the will to be given to the said Latchnie, absolutely. It is
my view that the subject property had been disposed of by the will, so could not form part of the
residuary estate of the testator.

Having said that it is a trust, it is clear that the defendant could not hold it as her property inher-
ited from her mother. Having regard to the authorities, the defendant must hold the property on
trust for those persons of the class without the power of selection which her mother had. I hold
therefore that the defendant holds the property in trust for all of the lawful children of the testator.

Fiduciary and non-fiduciary powers

In a number of recent cases, a distinction has been drawn between powers of appointment
given to frustees and those given to private persons (for example, the settlor’s widow). Powers of
appointment exercisable by trustees are called fiduciary powers, whilst those given to private
persons are termed non-fiduciary or personal powers. The significance of the distinction is that
the donee of a fiduciary power is under a duty:

(a) to consider periodically whether to exercise the power; and
(b) to consider the range of objects, and the appropriateness of individual appointments; and,
if he does decide to exercise the power:
* to do so in a responsible manner according to its purpose; and
* not to release the power so as to cause the property to pass to those entitled in default
of appointment.*

A case in which the trustees of a fiduciary power failed to consider whether an appointment
was appropriate is Turner v Turner.”” There, the trustees were the settlor’s father, sister-in-law and
brother-in-law. None of them had any experience or understanding of trusts. They appointed

43 (1840) 41 ER 299.
44 Re Hay’s Settlement Trusts [1981] 3 All ER 786.
45 [1983] 2 All ER 745.
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some of the settlor’s property to one of the settlor’s children, following the instructions of the
settlor himself, to whom they habitually left the decision making. It was held that the appoint-
ment was invalid, as the trustees had never considered the appropriateness of the appointment
nor used their own independent judgment in the matter.

Where, on the other hand, a non-fiduciary or personal power is given, the donee of the
power is under no such duties, and it seems that his only duty is to keep within the terms of
the power and not to misuse it.* Furthermore, he may release the power at any time and
cause the property to pass to those entitled in default of appointment.

Another example of a fiduciary power can be found in Meitoy Pension Trustees v Evans."’
Here, a company held a power to appoint any surplus in its pension fund (which was vested in
a separate trustee company) in favour of its retired employees, with a gift over to itself in default
of appointment. When the company went into receivership, the liquidators wished to release
the power so that the surplus would become available for the company’s creditors. Warner J
held that the power was a fiduciary one which could not be released, and the court was required
to decide what method of exercise would be appropriate. Warner J’s judgment contains an
interesting analysis of the nature of fiduciary powers, in particular those pertaining to company
pension schemes:*

The beneficiaries under a pension scheme such as this are not volunteers. Their rights have
contractual and commercial origins. They are derived from the contracts of employment of the
members. The benefits provided under the scheme have been earned by the service of the members
under those contracts and, where the scheme is contributory, pro tanto by their contributions.

It would be inappropriate and indeed perverse to construe such documents so strictly as to under-
mine their effectiveness or their effectiveness for their purpose. I do not think that, in saying that,
I am saying anything different from what was said by Lord Upjohn when in Re Gulbenkian’s
Settlements,” he referred, in the context of a private settlement, to ‘the duty of the court by the
exercise of its judicial knowledge and experience in the relevant matter, innate common sense and
desire to make sense of the settlor’s or parties’ expressed intentions, however obscure and ambig-
uous the language that may have been used, to give a reasonable meaning to that language if it
can do so without doing complete violence to it . . .".

What the court has to do here is to perform that duty in the comparatively novel and different
context of pension scheme trusts. The most important and difficult, though by no means the only
question in this case, is as to the validity of the conferment on the employer, by the last paragraph
of rule 13(5) of the 1983 Rules, of the discretion to augment benefits out of surplus.

Mr Walker suggested a classification, which I accept, of fiduciary discretions into four categories.
In this classification, category 1 comprises any power given to a person to determine the destina-
tion of trust property without that person being under any obligation to exercise the power or to
preserve it. Typical of powers in this category is a special power of appointment given to an indi-
vidual where there is a trust in default of appointment. In such a case the donee of the power
owes a duty to the beneficiaries under that trust not to misuse the power, but he owes no duty to
the objects of the power. He may therefore release the power but he may not enter into any trans-
action that would amount to a fraud on the power, a fraud on the power being a wrong committed
against the beneficiaries under the trust in default of appointment: see Re Mills.”" It seems to me

46 The terms of the trust instrument may enable the donee of a personal power to exercise the power in a
manner that amounts to self-dealing: see Re { Trust [1997] CILR 248, and pp 183-185, below.

47 [1990] 1 WLR 1587.

48 Ibid at 161014 See also Imperial Group Pension Trust Ltd v Imperial Tobacco Ltd [1991] 1 WLR 589; ] Martin,
[1991] Conv 364.

49 [1970] AC 508 at 522.

50 [1930] 1 Ch 654.



Chapter 1: Development and Nature of Trusts

17

to follow that, where the donee of the power is the only person entitled under the trust in default
of appointment, the power is not a fiduciary power at all, because then the donee owes no duty
to anyone. That was the position in Re Mills’' and will be the position here if the discretion in the
last paragraph of rule 13(5) of the 1983 Rules is in category 1.

Category 2 comprises any power conferred on the trustees of the property or on any other person
as a trustee of the power itself: per Romer 1] at p 669. I will, as Chitty J did in Re Somes,” call a
power in this category ‘a fiduciary power in the full sense’. Mr Walker suggested as an example of
such powers vested in persons other than the trustees of the property the powers of the managers
of a unit trust. A power in this category cannot be released; the donee of it owes a duty to the
objects of the power to consider, as and when may be appropriate, whether and if so how he
ought to exercise it; and he is to some extent subject to the control of the courts in relation to its
exercise: see, for instance, Re Abrahams’ Will Trusts;>* Re Manisty’s Settlement™ and Re Hay’s Settlement
Trusts.”

Category 3 comprises any discretion which is really a duty to form a judgment as to the existence
or otherwise of particular circumstances giving rise to particular consequences. Into this category
fall the discretions that were in question in such cases as Weller v Ker,”® Dundee General Hospital Board
of Management v Walker’” and the two cases reported by Lexis that I have already mentioned,
namely Kerr v British Leyland (Staff) Trustees Ltd, and Mihlenstedt v Barclays Bank International Ltd.

Category 4 comprises discretionary trusts, that is to say, cases where someone, usually but not
necessarily the trustees, is under a duty to select from among a class of beneficiaries those who are
to receive, and the proportions in which they are to receive, income or capital of the trust property.
Mr. Walker urged me to eschew the phrases ‘trust power’, ‘power coupled with a duty’, ‘power
coupled with a trust’ and ‘power in the nature of a trust’, which, as demonstrated by means of an
impressive survey of reported cases, have been variously used to describe discretions in categories
2,3 and 4.

In the present case the question is whether the discretion given to the employer by the last para-
graph of rule 13(5) of the 1983 Rules is in category 1 or category 2. That depends on whether the
words by which that discretion is expressed to be conferred on the employer mean in effect no
more than that the employer is free to make gifts out of property of which it is the absolute benefi-
cial owner or whether those words import that the employer is under a duty to the objects of the
discretion to consider whether and if so how the discretion ought to be exercised. That is a ques-
tion of construction of the deed of 1983 in the light of the surrounding circumstances . . .

I have come to the conclusion that the discretion conferred on the employer by the last paragraph
of rule 13(5) of the 1983 Rules is a fiduciary power in the full sense . . .

The question then arises, if the discretion is a fiduciary power which cannot be exercised either
by the receivers or by the liquidator, who is to exercise it? I heard submissions on that point. The
discretion cannot be exercised by the directors of the company, because on the appointment of
the liquidator all the powers of the directors ceased. I was referred to a number of authorities on
the circumstances in which the court may interfere with or give directions as to the exercise of
discretions vested in trustees . .. None of those cases deal directly with a situation in which a
fiduciary power is left with no-one to exercise it. They point, however, to the conclusion that in
that situation the court must step in.
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Trusts distinguished from administration of estates

The origins of trusts differ from those of administration of the estates of deceased persons in
that, whereas trusts were the invention of the Court of Chancery, the law relating to adminis-
tration of estates was developed by the ecclesiastical courts. However, in some respects the
position of personal representatives (that is, executors and administrators) has been assimilated
to that of trustees. For instance, (a) both personal representatives and trustees owe fiduciary
duties to the beneficiaries; and (b) the provisions of the Trustee Acts apply to both trustees and
personal representatives, except where it is expressly provided to the contrary. Thus, for
example, Trustee Act, Cap 250 (Barbados), s 2 provides that the expressions ‘trust’ and ‘trustee’
extend to the duties incident to the office of a personal representative, and the word ‘trustee’
includes a personal representative.

The distinction between administration and trusteeship is often blurred, since it is common
for a testator to appoint the same persons to be executors and trustees. The precise point at
which an executor/trustee ceases to act as executor and commences to act as trustee depends
upon the circumstances of the particular estate but, as a general rule, the transition will take
place when the administration is complete, which may be evidenced by the executor’s carrying
in his residuary account.’®

Some important differences between trusts and administration of estates are:

(@) The basic function of personal representatives is to wind up the estate by paying debts and
death duties, and handing over the net residue to the persons beneficially entitled under the
will or intestacy or to trustees (who may be themselves) to hold upon trust. The process of
winding up the estate should normally be complete within the ‘executors’ year’.

The function of trustees, on the other hand, is to manage and administer the trust estate,
which may continue for many years, and the duties and powers of trustees are varied; for
example, trustees have a duty to invest trust funds, or, where the trust property is land, to
let it to tenants and make it productive, and they have powers to insure the property, to
settle claims and to apply income for the maintenance of minor beneficiaries.

(b) Whereas a beneficiary under a trust has an equitable interest in the trust property as soon
as the trust takes effect, a legatee, devisee or person entitled on intestacy has no legal or
equitable interest in the deceased’s property until he receives an assent from the personal
representatives. In the meantime, the legatee or devisee has only a chose in action in the
form of a right to compel the due administration of the estate. The position is illustrated
by Comr of Stamp Duties v Livingston.™ In that case a widow died domiciled in New South
Wales. She was the residuary legatee under her late husband’s will. The estate, which was
still in the course of administration at the time of the widow’s death, contained land in
Queensland, and the question arose as to whether succession duty was payable on that
property. It would only be payable if the widow became the owner of it at the time of her
husband’s death. The Privy Coouncil held that she was not the legal or equitable owner of
the land, and so duty was not payable. The widow had only a chose in action, that is, a right
to compel the administration of the estate, and that was situated in New South Wales, the
state of her and her husband’s domicile.

(c) The authority of trustees is always joint: thus, where there are two or more trustees, no one
trustee can validly dispose of any trust property, whether real or personal:* all the trustees

58 See Re Claremont [1923] 2 KB 718.
59 [1964] 3 All ER 692.
60  Attenborough v Solomon [1913] AC 76.



Chapter 1: Development and Nature of Trusts 19

must combine in the sale. But the authority of personal representatives is joint only in rela-
tion to land. In relation to pure personalty, their authority is several. Thus, one of several
personal representatives can validly dispose of title to pure personalty.

Whereas trustees must always ‘hold the balance evenly between the beneficiaries’ (that is,
they must not favour one beneficiary at the expense of another), personal representatives
are under no such obligation, because their duty is to the estate as a whole and not to indi-
vidual beneficiaries. Re Hayes” Will Trusts®' is authority for the proposition that an executor,
provided he considers the well-being of the estate as a whole, may undertake a course of
action which is detrimental to a particular beneficiary or beneficiaries. The facts of the case
were that a testator appointed four persons, including his son, as executors and trustees of
his will, and he gave power to ‘my trustees ... to sell to any person, including my son,
despite his being a trustee, and in his case at the value placed upon the same for purposes
of estate duty’.

He gave his residuary estate to his widow for life and after her death to such of his children

as should be living at his death. The son was thus both an executor/trustee and a

beneficiary.

The executors/trustees sold a farm, being part of the estate, to the son, having negotiated

in the usual way with the District Valuer and having agreed as low a valuation for estate

duty purposes as they could obtain, which benefited the son but not the other beneficiaries

(who wanted a high valuation). It was held that:

e the fact that the power of sale had been given to the ‘trustees’ did not prevent them
from exercising the power in their capacity as executors; and

* in obtaining the valuation, the executors were not obliged to have regard to the fact
that the other beneficiaries would have benefited from a high valuation; and they were
right to sell to the son at that price.

61

[1971] 2 Al ER 341.



CHAPTER 2

FORMALITIES FOR THE CREATION OF TRUSTS

In general, a trust may be created in any form, whether by deed, will, simple writing or word of
mouth; all that is required is an intention on the part of the settlor to create a trust. Thus, in the
case of an wnter vivos trust of personalty, no formalities are required. But the general rule has
been modified by statute in relation to:

(a) trusts of land;
(b) assignments (or ‘dispositions’) of existing equitable interests under trusts; and

(c) testamentary trusts.

In addition, any contract for the sale or other disposition of land must be evidenced by a suffi-
cient written note or memorandum of the agreement.

TRUSTS OF LAND

Property Act 1979, Cap 236, s 60(2) (Barbados)'

A declaration of trust respecting any land or any interest therein must be manifested and proved
by some writing signed by the person who is entitled to declare such trust, or by his will.

This subsection is similar to the Law of Property Act 1925, s 53(1)(b) (UK), the prototype for
legislation on the creation of trusts of land. The application of s 53(1)(b) was in issue in Walcott
v Barclays Bank DCO, where it was held that the Law of Property Act 1925 was in force in
Trinidad and Tobago as a statute of general application by virtue of s 12 Supreme Court of
Judicature Act 1962.% Although this must be considered to be an incorrect ruling (because only
statutes of general application of the UK Parliament that were in force in England on 1 March
1848 are incorporated by the section), the case nevertheless affords a good illustration of the
application of the requirement of written evidence for declarations of trust concerning land.
The facts were that, in 1964, the testator purchased in his sole name the freehold reversion of
a parcel of land of which he and the appellant DW, his wife, had previously been joint lessees.
After the purchase, the testator made certain oral declarations of trust in relation to the land in
favour of DW and, in his will made in 1966, the testator declared that he was ‘seised in fee
simple as joint tenant with my wife, Dora Walcott, of the freehold premises known as No 28
Carr Street. My wife is also the beneficiary named in [certain] policies of insurance . . .. After
making a number of specific bequests, the testator devised and bequeathed all his residuary
estate upon trust for his daughter, N. No provision was made in the will in favour of DW. The
main question to be determined was whether DW was entitled to the beneficial interest in the
land, or whether it passed with the residuary estate to N. This depended upon whether a trust
of the land had been validly declared and, in particular, whether the declaration contained in

1 In other jurisdictions, Statute of Frauds, 1677, s 7 applies.

Under the Land Law and Conveyancing Act 1981, s 87(2), the requirement of written evidence is
extended to declarations of trust ‘respecting any property or interest therein’. Thus, under this provision,
declarations of trust relating to pure personalty would require to be evidenced in writing. This Act,
however, though enacted, has not yet been brought into force.
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the will satisfied s 53(I)(b) Law of Property Act 1925, which required a declaration of trust
concerning land to be evidenced in writing. The Trinidad and Tobago Court of Appeal held
that the declaration in the will constituted written evidence of the oral inter vivos declarations of
trust sufficient to satisty s 53(I)(b), and DW was therefore beneficially entitled to the land. Phillips
JA said:

The learned trial judge rejected the submission made on behalf of the appellant (which was
repeated before this court) that these pre-testamentary expressions taken in conjunction with
certain declarations contained in the will were sufficient for the purpose of showing that the
testator had constituted himself a trustee of the joint interest in the frechold premises in favour of
his wife.

The learned judge, in my opinion, stated correctly the general principles applicable to the present
case in the following words:

‘A trust may be created wnler vivos or by will. It need not be created in writing, It is sufficient if the
writing be evidence of the fact of the trust. It may be proved by writing which is subsequent to the
creation of it. A trust can be created by any language which is clear enough to show an intention
to create it. No particular form of words is necessary, but the intention to create a trust must
appear—either expressly or by necessary implication. A court of equity will look at the circum-
stances existing at the date of the will.’

It appears to me, however, that despite a correct enunciation of the relevant principles, the
learned judge unwittingly slipped into the error of considering the declaration contained in ¢l 3
of the will separately from the inter vivos declarations of the testator referred to above. Having first
held that cl 3 did not create a trust, either expressly or by implication, as the language was “plain
and unambiguous’, the learned judge then addressed himself to the real question for decision, viz.
whether the wnter vivos declarations of the testator ‘can be construed as declaring (or creating) a
trust (which may be said to be evidenced in the words in cl 3 of the will).”

As to the creation of an express trust, I consider it useful to refer to the following passage from
Cheshire’s Modern Law of Real Property (9th edn), p 320:

“There are very few rules restricting the mode in which a trust may be created. The trust is the
successor of the old use, and for the raising of a use no formalities were necessary. Spoken words
were as effectual as written instruments, and according to the preamble to the Statute of Uses
bare signs and gestures seem to have been sufficient. The one guiding principle was that effect
should be given to the intention of the settlor, no matter how it had been indicated by him. So in
general is it with the modern trust.”

The legal position in regard to trusts relating to land is stated in 38 Halsbury’s Laws (3rd edn),
para 1388:

‘A declaration of trust respecting any land or any interest therein must be manifested and proved
by some person who is able to declare the trust or by his will. The trust need not be constituted by
writing; it is sufficient if the writing is evidence of the fact of the trust. The writing must, however,
show its terms and not merely its existence.’

This requirement for evidence in writing is stipulated by s 53(I)(b) of the English Law of Property
Act 1925, replacing s 7 of the Statute of Frauds (29 Car 2, ¢ 3), which, being a statute of general
application, forms part of the law of this country by reason of the provisions of s 12 of the
Supreme Court of Judicature Act 1962.

When once it is predicated, as in my view the evidence clearly shows, that the testator knew that
the legal estate in the freehold property was vested solely in himself; it seems to me that the decla-
ration contained in cl 3 of the will leads to the irresistible inference that he considered the equi-
table estate to be vested jointly in his wife and himself. I am of opinion that support for this
conclusion is to be obtained from the remaining portion of the said clause which states that the
testator’s wife is ‘also the beneficiary’ named in certain insurance policies. It appears that the word
‘also’ in the particular context would be meaningless unless the prevailing sentence is construed
as expressing the fact that the testator regarded himself as a trustee for his wife of a joint interest
in the property in question. In my opinion, other similar indicia contained in the will are as follows:
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(a) Although it is not in dispute that the testator and his wife lived together on good terms up to
the time of his death, the will makes absolutely no provision in her favour.

(b) Clause 8(a) provides wnter alia that ‘property which my wife shall inherit or become entitled to
at my death by operation of law or contract shall not be free of death duties, she having
sufficient funds from which to meet the same’.

In considering the nature and intention of the wntfer vivos declarations of the testator, it is necessary
to have regard not only to the close bonds of affection existing between the spouses, but also to
the pecuniary contribution made by the appellant towards the purchase of the dwelling house
which subsequently became part and parcel of the property in question. In such circumstances, it
seems to me that by those declarations the testator clearly intended to constitute himself a trustee
for the appellant of a joint tenancy in the beneficial ownership of the said property. This inten-
tion, in my judgment, is ‘manifested and proved’ by cl 3 of the will. Accordingly, on the death of
the testator the appellant became entitled by operation of law to the whole beneficial interest
therein.

DISPOSITIONS OF EXISTING EQUITABLE INTERESTS

In Timpson’s Executors v Yerbury,” Romer 1] stated:

The equitable interest in property in the hands of a trustee can be disposed of by the person
entitled to it in favour of a third party in any one of four different ways. The person entitled to it:

(1) can assign it to the third party directly;
2
3
4

(2) can direct the trustees to hold the property in trust for the third party;
(3) can contract for valuable consideration to assign the equitable interest to him; or
)

can declare himself to be a trustee for him of such interest.

By Property Act 1979, s 60(3) (Barbados)*

A disposition of an equitable interest, subsisting at the time of the disposition, must be in writing
signed by the person disposing of the same or by his agent lawfully authorised in writing, or by will.

This subsection is almost identical to s 53(1)(c) of the Law of Property Act 1925 (UK). There
do not appear to be any Commonwealth Caribbean decisions on the interpretation of these
provisions, but the English statute has been construed in a number of cases, which may be
examined under the following heads.

Direct assignment of equitable interest

The most obvious case where s 53(1)(c) of the 1925 Act or s 60(3) of the Barbados Act would
apply is where a beneficiary under a trust assigns (that is to say, transfers) his equitable interest
to another person. This counts as a disposition of an equitable interest and would be void if not
made in writing. The sections apply to assignments of both limited interests (such as life inter-
ests) and absolute interests held on a bare trust by a nominee. The sections apply to equitable
interests in personalty as well as land. In order to comply with the sections, the disposition must
be actually in writing; it is not sufficient that it be merely evidenced by writing. Signature by an

3 [1936] 1 Al ER 186 at 194.
4 In other jurisdictions, Statute of Frauds, 1677, s 9 applies.
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agent suffices. Finally, it has been held that a number of connected documents can provide the
writing.”

Direction to trustees to hold upon trust for another

Where a beneficiary who is absolutely entitled directs his trustees henceforth to hold upon trust
for another person or persons, there is a disposition and the direction must be in writing, other-
wise it will be void. This was established in Grey v IRC® in which there was an ingenious attempt
to avoid payment of stamp duty. Stamp duty is payable on written instruments transferring
property (such as share transfers and conveyances of land), and the amount of duty payable is
ad valorem (that is, it varies with the value of the interest transferred). If the value is nil, as where
a bare legal estate only is transferred, no ad valorem duty is payable.

In Grey, a settlor made six settlements of nominal sums in favour of his grandchildren.
Later, he transferred 18,000 shares to trustees to hold as nominees for himself. That transfer
was of a bare legal estate and so was not dutiable. Then, on 18 February, he orally instructed the
trustees henceforth to hold the shares upon the trusts of the six settlements. Finally, on
25 March the trustees executed written documents confirming that the trustees held the shares
upon the trusts of the settlements. There was no doubt that the trusts had been validly declared.
The only question was whether they had been declared by the settlor’s oral instructions of
18 February, in which case the subsequent documents executed by the trustees were merely
confirmatory of the previous disposition and themselves passed no beneficial interest, and so
were not liable to stamp duty; or whether, as the Inland Revenue argued, it was the documents
which had effected the disposition, in which case they would be liable to stamp duty.

It was held by the House of Lords that the oral instruction of 18 February amounted to an
attempted disposition which, not being in writing, was void. It was the documents executed on
25 March which constituted the effective disposition, and they were liable to stamp duty.

Two final points about Grey v IRC may be noted. First, though not referred to in the judg-
ments, it seems that the principle in the case applies equally to land as to personalty. Secondly,
the case shows that a ‘disposition’ may also amount to a ‘declaration’ of trust.

Conveyance of legal estate by nominee

It was held in Vandervell v IRC” that s 53(1)(c) of the 1925 Act does not apply where a bare trustee
transfers the entire legal and equitable estate to a third party at the direction of the beneficial
owner. The facts of the case were that V wished to give money to the Royal College of Surgeons
in order to establish a Chair of Pharmacology. He decided to arrange for the transfer to the
College of a number of shares in a private company, Vandervell Products Ltd, which was
controlled by V, subject to an option to repurchase the shares for £5,000 exercisable by another
company, Vandervell Trustees Ltd, which acted as trustee for various Vandervell family trusts.
V directed his bankers, who were holding the shares as bare trustees for V, to transfer the shares
to the College subject to the option. Later, dividends of /250,000 were declared on the shares
and the Revenue argued, nter alia, that V was liable to pay income tax on the dividends because
there had been no written disposition of the beneficial interest in the shares in favour of the

Re Danish Bacon Co Staff Pension Fund Trusts [1971] 1 WLR 248 at 256.
[1960] AC 1.
[1967] 2 AC 291.
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College, so that the beneficial interest remained in V. But the House of Lords held that s 53(1)
(c) does not apply where the sole beneficial owner directs his trustees to transfer the whole legal
and equitable estate 1n the property together. Lord Upjohn opined that the purpose of s 53(1)(c)
was to prevent hidden oral transactions relating to equitable interests, ‘but when the beneficial
owner owns the whole beneficial estate and is in a position to give directions to his bare trustee
with regard to the legal as well as the equitable estate, there can be no possible ground for
invoking the section where the beneficial owner wants to deal with the legal estate as well as the

equitable estate’.?

Declaration of trust with consent of beneficial owner

In Re Vandervell’s Trusts (No 2),” the Vandervell saga continued. In 1961, V ordered Vandervell
Trustees Ltd to exercise the option to repurchase the shares, which it did, using £5,000 from
the Vandervell children’s settlement. Vandervell Trustees Ltd informed the Revenue of what
had been done. However, it was not until 1965 that V executed a deed formally assigning to
Vandervell Trustees Ltd any right or interest he might still have in the option or the shares. The
Revenue claimed that V was liable to pay income tax on the dividends paid from 1961-65, on
the ground that up to 1961 there was a resulting trust of the option in favour of V, and V had
not, until 1965, disposed of that beneficial interest in writing; therefore he must still have it,
though now in the form of shares into which the option had been transformed.

Before the Revenue’s claim came to court, V’s executors intervened and claimed from
Vandervell Trustees Ltd the dividends paid during 1961-65. Megarry J, at first instance, held
that the claim succeeded on the ground that the resulting trust which applied to the option also
applied to the shares, and there had been no valid declaration of trust in favour of the children’s
settlement. The Court of Appeal reversed that decision, holding that Vandervell Trustees Ltd
held the dividends on the trusts of the children’s settlement, on the grounds that:

(a) the trustees had used funds from the settlement in exercising the option;

(b) the trustees and V had shown an intention that the shares should be held on the settlement
trusts; and

(c) the resulting trust, which had been attached to the option, terminated with the exercise of
the option and was not transferred to the shares.

In the Court of Appeal’s view, neither the extinction of the trust of the option nor the creation
of the new trust of the shares, nor the two viewed as a whole, amounted to a disposition by V
of an interest within s 53(1)(c).

Declaration by equitable owner of himself as trustee

Where a beneficiary who is absolutely entitled declares himself a trustee of his equitable interest
for another, it can be argued, on the one hand, that this is not a disposition but a declaration of
trust which creates a sub-trust and, unless the property is land, no writing is required. On the
other hand, it was held in Grainge v Wilberforce'® that ‘where A was trustee for B, who was trustee
for C, A holds in trust for C, and must convey as C directed’. Thus, B ‘disappears from the

8 Ihidat311.
9 [1974] 3 Al ER 205.
10 (1889) 5 TLR 436.
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picture’ and C becomes the beneficiary. This would appear to be a disposition and therefore be
caught by s 53(1)(c), but it has been suggested by textbook writers that it will only be a disposition
if B has, under the sub-trust, no active duties to perform;'" in other words, where it is a bare (or
simple) trust. If there are duties, there will be a sub-trust.

Oral contract to assign equitable interest

It is uncertain whether there is a disposition where the equitable owner makes a contract with a
third party for valuable consideration to assign his equitable interest to him. The issue arose in
Oughtred v IRC'? which, like Grey v IRC,"* involved an attempt to avoid stamp duty on a transfer of
shares. The facts were that Mrs Oughtred was tenant for life under a settlement which contained
200,000 shares in a private company. Her son, Peter, was entitled in remainder. Mrs Oughtred
also owned absolutely 72,000 shares in the same company. On 18 June, an oral agreement was
made between herself and Peter under which Peter would surrender his remainder interest in
the settled shares and in return Mrs Oughtred would transfer her 72,000 shares to him. A deed
was executed by Mrs Oughtred and Peter which recited that the settled shares were then held
upon trust for Mrs Oughtred absolutely. On 26 June, the trustees executed a formal transfer of
the shares to Mrs Oughtred, and she transferred the 72,000 shares to Peter. The question was
whether stamp duty was payable on the document transferring the shares to Mrs Oughtred. The
answer depended on whether or not Mrs Oughtred was the owner in equity of the shares before
the formal transfer of 26 June. She claimed to have become the equitable owner by virtue of her
right to specific performance of the agreement of 18 June, whereby Peter became a constructive
trustee of the shares for her, in which case the document of 26 June would then be only a formal
transfer of the bare legal estate and, as such, not liable to ad valorem duty.

A majority of the House of Lords held that Mrs Oughtred’s interest, after the agreement,
was similar to that of a purchaser of land between contract and conveyance, and was, in Lord
Jenkins’s words,'* ¢
execution of the transfer . . . but the existence of an equitable right in the purchaser had never
been held to prevent a subsequent transfer, in performance of the contract, of the property . . .
from constituting, for stamp duty purposes, a transfer on sale of the property’. In other words,
while acknowledging the validity of Mrs Oughtred’s argument, the majority of the House
would not permit the argument to defeat the Revenue’s entitlement to stamp duty — which
perhaps may be seen as a policy decision.

Lord Radcliffe (dissenting), on the other hand, took the view'” that Mrs Oughtred became

the equitable owner of the reversionary interest in the settled shares by virtue of the specifically
enforceable agreement to exchange, and at that point she became absolute owner in equity, so

no doubt a proprietary interest of a sort which arises in anticipation of the

that the transfer of 26 June could not be treated as a conveyance of Peter’s equitable reversion,
and so was not liable to ad valorem duty. The contention of the Revenue that the oral agreement
of 18 June could not, because of s 53(1)(c), effect a disposition of Peter’s reversionary interest,
which remained vested in him until the execution of the formal transfer on 26 June, was rejected
by Lord Radcliffe on the ground that the constructive trust which arose on 18 June did not
require writing (by virtue of s 53(2)).

11 Eg, where the beneficiary under the sub-trust is a minor.
12 [1960] AC 206.

13 Above.

14 [1960] AC 206 at 240.

15 Ibid at 228.
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Other cases

In two other classes of case, it has been held that s 53(1) (c) does not apply. They are:

(a) disclaimer of an equitable interest; and

(b) nomination under a staff pension scheme.

In Re Paradise Motor Co," a person to whom an equitable interest in shares had been given made
an oral disclaimer. It was held that such a disclaimer was not caught by s 53(1)(c) and was effec-
tive, so that he was disentitled from subsequently claiming in the liquidation of the company.
And in Re Danish Bacon Co Staff Pension Fund Trusts, Megarry J ‘very much doubted’'” that the
right of an employee to nominate a person to receive moneys payable under a staff’ pension
scheme in the event of his death in service (and before becoming entitled to a pension) was
caught by s 53(1)(c), because it could not properly be described as a ‘disposition’ of anything
belonging to the employee, nor as a ‘subsisting” equitable interest.

Exclusions

Property Act 1979, 5 60(5) (Barbados)

Nothing in this section affects

(a) the creation or operation of resulting, implied or constructive trusts . . .
(c) the operation of the law relating to part performance . . .

(e) trusts or interests created, declared or disposed of by will.

The effect of s 60(5)(a) is similar to that of s 53(2) of the Law of Property Act 1925 (UK), which
is to exempt resulting and constructive trusts from the requirement of writing.'® Thus, for
instance, a resulting or constructive trust of land may arise without any written evidence.

TESTAMENTARY TRUSTS

A trust which is to take effect on the settlor’s death must be declared in the manner required by
the Wills legislation. A modern provision relating to wills in the Caribbean is the Succession Act
1981, Cap 249 (Barbados), s 61 of which provides:

61.(1) No will shall be valid unless—

(a) itis in writing;

(b) 1itis signed at the foot or end thereof by the testator, or by some other person in his presence
and by his direction;

(c) the signature is made or acknowledged by the testator in the presence of each of two or more
witnesses, present at the same time, and each witness shall attest by his signature the signature
of the testator in the presence of the testator, but no form of attestation shall be necessary . . .

An issue relating to the wills legislation which has arisen in Barbados and in Trinidad and
Tobago concerns nominations under staff’ pension schemes. The majority of such schemes

16 [1968] 1 WLR 1125.
17 [1971] 1 WLR 248 at 256.
18  In other jurisdictions, Statute of Frauds, 1677, s 8 applies.
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empower an employee/beneficiary to nominate a person to receive benefits accruing on the
death of the employee whilst in service. Norris v Norris'® concerned a nomination under a group
insurance policy, under which an employee could, by written notice in a form satisfactory to the
insurance company, designate a beneficiary or beneficiaries to receive the insurance moneys on
his death, and he retained the right to change his beneficiary at any time. The deceased employee
had executed a designation in the presence of only one witness. Williams J, in the Barbados
High Court, held that because the nomination was freely revocable and because the deceased’s
interest in the policy remained vested in him during his lifetime and the beneficiary only became
entitled to an interest on the employee’s death, the act of nomination was testamentary in char-
acter and invalid, being in breach of the requirements of the Wills Act, Cap 219.%

On the other hand, in Baird v Baird,*' an appeal from the Trinidad and Tobago Court of
Appeal, the Privy Council held otherwise. In this case, the pension scheme funds were vested in
trustees, and the scheme was administered by a management committee.

It was held that the nomination was not a testamentary disposition since the member’s
interest in the fund was non-assignable and the member had no control over the funds to which
his nomination related. The nomination was therefore valid, although it had not been executed
in the presence of two witnesses.

Lord Oliver emphasised that whether the Wills legislation applied to a nomination under a
pension scheme depended in each case on the provisions of the scheme, and he concluded that
‘in what is now the normal case of non-assignable interests such as in the present case and, a
Jortiori, where the power of nomination and revocation requires the prior approval of the trus-
tees or a management committee’,”? there was no reason to doubt the correctness of the
approach of Megarry J (in the earlier case of Re Danish Bacon Co Ltd Staff Pension Fund Trust),”
who had held that a similar nomination was effective on the ground that:

... although a nomination had certain testamentary characteristics, and not least that of being
ambulatory, it took effect as a contractual arrangement and not as a disposition by the deceased.
The contributions and interest did not come to the deceased and then pass on from him by force
of his will or nomination: they went directly from the fund to the nominee, and formed no part
of the estate of the deceased ... Despite certain testamentary characteristics, the nomination
takes effect under the trust deed and rules, and the nominee in no way claims through the
deceased.”*

EQUITY WILL NOT ALLOW A STATUTE TO BE USED AS AN
INSTRUMENT OF FRAUD

The statutory provisions which require written evidence of declarations of trust and contracts
relating to land originate from the Statute of Frauds 1677. The objective of that statute in
requiring written evidence was to prevent frauds from being perpetrated through the admission
of purely oral evidence which could easily be manufactured. However, the Court of Chancery

19 It was also held in this case that the Married Women Act [now Married Persons Act] Cap 219, s 5 did
not apply since the policies were not taken out by the deceased but by his employers. Williams J pointed
out that in order that a policy may create a trust under the section, it must be a policy effected by a man
or a woman on his/her own life.

20 Now replaced by Succession Act 1981, Cap 249 (above).

21 [1990] 2 WLR 1412. See G Kodilinye [1990] Conv 458.

22 At 1422.

23 [1971] 1 WLR 248.

24 At 256.
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was equally concerned that the statute should not itself become an ‘engine’ or ‘instrument’ of
fraud and, although the court could not deny the binding force of the statute, ‘it nevertheless
regarded itself as having power to intervene where the strict application of the statute would
actually promote the fraud it was intended to prevent’.”” Similarly, courts of equity developed
the concept of the secret trust, the effect of which was to prevent a person who had been given
a bequest in a will, on the faith of his promise to hold it upon trust for a secret beneficiary, from
denying the trust by pleading non-compliance with the Wills Act 1837.

The main instances of equitable intervention are:

(a) the doctrine of part performance;
(b) the rule in Rochefoucauld v Boustead;* and

(c) the doctrine of secret trusts.”’

The doctrine of part performance

A contract for the sale or other disposition of land which is unenforceable at common law
because of lack of written evidence as required by statute, will be enforced in equity if there is a
sufficient act of part performance by the party seeking to enforce the agreement. A Barbadian
case in which there were sufficient acts of part performance is Jackman v Jones.*® Here, by an oral
agreement dated 14 January 1983, the plaintiff agreed to sell his house to the defendant for
$18,200 and on the same date the defendant paid $18,200 to the plaintiff. The plaintiff put the
defendant into possession of the property. The question to be decided by the court was whether
the agreement was unenforceable on the ground of absence of written evidence thereof as
required by s 47 Property Act 1979, Cap 236,” or whether it could be enforced against the plain-
tiff by virtue of an act of part performance sufficient to take the agreement out of the statute.

It was held that the payment of the sum of $18,200, coupled with the placing of the
defendant in possession of the house, amounted to an act of part performance, and the court
would enforce the agreement despite the lack of written evidence. Worrell J said:

Section 47 of the Property Act provides:

‘47 (1) No action may be brought upon any contract for the sale or other disposition of land or
any interest in land, unless the agreement upon which such action is brought, or some memo-
randum or note thereof; is in writing and signed by the party to be charged or some other person
thereunder by him lawfully authorised.

(2) This section applies to contracts whether made before or after 1st January 1980 and does not
affect the law relating to part performance or sales by the court.”

In the case of Steadman v Steadman,” Lord Morris of Borth-y-Gest, while discussing the doctrine of
part performance, observed:

‘As the whole area of the law of part performance relates to contracts “for the sale or other dispo-
sition of land or any interest in land”, I would have thought that it followed that on a

25 Pettit, Equity and the Law of Trusts, 5th edn, p 79.

26 [1897] 1 Ch 196.

27  See Chapter 5.

28 (1987) High Court, Barbados, No 495 of 1984 (unreported). Gf McCook v Hammond (1988) Court of
Appeal, Jamaica, Civ App No 87 of 1987 (unreported). See also Martin v Vaughan (1971) 6 Barb LR 57
(installation of water and electricity services and expense incurred in constructing a foundation held to
be sufficient acts of part performance).

29  See also, eg, Ch 27, No 12, s 4 (Trinidad and Tobago).

30 [1976] AC 536 at 547.
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consideration of alleged acts of part performance it has to be decided whether their reasonable
explanation is that the parties must have made some contract in relation to land such as the
contract alleged. I read the speeches in Maddison v Alderson®" as having proceeded on that basis.
Thus, in that part of his speech in which he said that it is settled that part payment of purchase
price was not enough to amount to part performance, Lord Selborne said, at p 479, that the best
explanation of that was that the payment of money is an equivocal act, not (in itself) until the
connection is established by parol testimony “indicative of a contract concerning land”. It is
because of this that the taking of possession of the land will often be considered to be an act
having strong claims to be regarded as an act of part performance indicative of a contract
concerning the land.’

I turn now to the question whether the payment of the sum of $18,200 by the defendant can be
regarded as an act of part performance. In my view it can, since the evidence of the defendant
being placed in possession of the property rent-free would suggest the existence of a contract in
relation to the land, and I find that there was a sufficient part performance of the contract by the
defendant to obviate the requirement in s 47(1) of the Property Act Cap 236 for a note or memo-
randum in writing. Judgment is therefore entered for the defendant and it is ordered that the oral
agreement made between the plaintiff and the defendant on 14 January 1983 in respect of sale
of house and land at Lot 24 Edgehill in the parish of St Thomas be specifically performed and
carried into execution.

The rule in Rochefoucauld v Boustead’

Equity considers it to be a fraud on the part of a person to whom land is conveyed as a trustee,
and who knows it was so conveyed, to deny the trust and claim the land for himself. Thus, a
beneficiary under an oral declaration of trust of land may enforce the trust notwithstanding the
lack of written evidence as required by statute.

(a)
(b)

(©)

The principle is illustrated by Kunja v Bruce.*® In this case, the plaintiff wished to purchase a
plot of land which was being offered for sale for $4,500. The plaintiff had only $3,000, so it was
agreed orally between her and the defendant that:

the plaintift would pay the $3,000 to the defendant;

the defendant would lend the plaintiff’ the balance of $1,500, to be repaid by monthly

instalments; and

the defendant would purchase the property on behalf of the plaintff.

The vendor subsequently conveyed the property to the defendant.

It was held that the defendant was trustee of the property for the plaintiff. The defendant
could not rely on the absence of written evidence of the declaration of trust as required by s 7
of the Statute of Frauds 1677, since equity would not allow a statute to be used as an instru-
ment of fraud. As Persaud J explained:

The only question that remains to be considered is whether there has been created a trust in
favour of the plaintiff. By the Statute of Frauds 1677, s 7 it is provided that any declaration of
trust of land must be evidenced by a memorandum in writing signed by the party creating the
trust. Similar provision is made by s 4 of our Conveyancing and Law of Property Act (Ch 27,

31
32
33

(1883) 8 App Cas 467.
[1987] 1 Ch 196.

(1984) High Court, Trinidad and Tobago, No 913 of 1967 (unreported). See also Thompson v Hulse (1980)
1 Belize LR 399. A recent and somewhat unusual application of the rule occurred in De Bruyne v De

Bruyne [2010] 2 FLR 1240.
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No 12) as regards any contract for the sale or other disposition of land or any interest in land. But
the application of the statute is subject to one very important equitable rule. It may not be used
as an instrument of fraud; equity will not permit this. Fraud in this context is not confined to cases
in which the conveyance itself was fraudulently obtained. The fraud which brings the principle
into play arises as soon as the absolute character of the conveyance is set up for the purpose of
defeating the beneficial interest, and that is the fraud which the Statute of Frauds or the corre-
sponding provisions of the Law of Property Act 1925 cannot be called in aid in cases in which no
written evidence of the real bargain is available.”® In any event, if in this case the defence was
relying on the absence of a memorandum in writing, it ought to have been so pleaded. See Ord
18 1 8 of the Rules of the Supreme Court. In Rochefoucauld v Boustead® it was said (at p 206):

‘... itis further established by a series of cases, the propriety of which cannot now be questioned,
that the Statute of Frauds does not prevent the proof of a fraud; and that it is a fraud on the part
of a person to whom land is conveyed as a trustee, and who knows it is so conveyed, to deny the
trust and claim the land himself. Consequently, notwithstanding the statute, it is competent for a
person claiming land conveyed to another to prove by parol evidence that it was so conveyed upon
trust for the claimant, and that the grantee, knowing the facts, is denying the trust and relying
upon the form of the conveyance and the statute, in order to keep the land himself.’

And coming nearer home, in different language but much to the same effect, Hosein J in the
recent case of Bisram v Samaroo said:*®

‘. .. notwithstanding the absence of writing, if property is transferred absolutely to another, but
at the time of such transfer/conveyance there is cogent evidence that the transferor made it clear
that, notwithstanding the apparently absolute character of the transferee’s beneficial interest in
the land, it was to be held by the transferee upon certain trusts to which he agreed to give effect,
then the transferee would be required to carry out those trusts despite the absence of writing.’

Another example of the principle that a statute may not be used as an instrument of fraud is
Bannister v Bannister.”” In this case the defendant was the sister-in-law of the plaintiff. She sold
her two cottages to the plaintiff at a very reasonable price under an oral agreement that the
plaintift would allow her to live in one of the cottages for as long as she wished. The convey-
ance of the cottage did not mention this right of the defendant. The defendant gave up posses-
sion of the cottage except for one downstairs room where she lived. The plaintiff later claimed
possession of the room, contending that the defendant was a tenant at will to whom he had
given notice to quit. The defendant argued that the plaintiff held the cottage upon trust for her
for her lifetime. Against this, the plaintiff argued that there could be no trust since the property
was land, and there was no written evidence of the alleged declaration of trust as required by s
53(1)(b) of the Law of Property Act 1925. The Court of Appeal rejected the plaintift’s argu-
ment and held that he held the cottage upon a constructive trust for the defendant for as long
as the defendant lived. A constructive trust arose because it would be unfair and unconscion-
able to allow the plaintiff to perpetrate a fraud on the defendant by refusing to honour the oral
agreement; and by virtue of s 53(2) no writing was required.

34 Bannister v Banmister [1948] 2 All ER 133 at 136, per Scott LJ.

35 [1897] 1 Ch 196 at 206.

36 (1983) High Court, Trinidad and Tobago, No 3417 of 1979 (unreported).
37 [1948] 2 Al ER 133.



CHAPTER 3

THE THREE CERTAINTIES

An express trust will not take effect unless the ‘three certainties’ are present: vz (a) certainty of
words (or intention); (b) certainty of subject matter; and (c) certainty of objects.

CERTAINTY OF WORDS (OR INTENTION)

The fundamental principle is that an express trust is created where the settlor shows an intention
to do so. It is therefore necessary that the settlor’s intention to create a trust, as opposed to a mere
moral obligation, be indicated with sufficient certainty. It is a question of construction of the
words used in the will or trust document,' coupled with any admissible extrinsic evidence, as to
whether the settlor intended to establish a trust. Since ‘equity looks to the intent rather than the
form’ of words used, there is no need for any precise technical expression to be employed.

The issue of certainty of intention has most often arisen in wills where the testator has used
‘precatory’ words, that is to say, words such as ‘wish’, ‘hope’, ‘desire’ or ‘in full confidence’. The
use of precatory words is prima facie evidence that a mere moral obligation rather than a trust
was intended, but a definitive answer to the question of intention can be given only after the
whole will has been construed. In Re Adams and the Kensington Vestry® a testator gave all his prop-
erty to his wife ‘in full confidence that she will do what is right as to the disposal thereof between
my children, either in her lifetime or by will after her decease.” It was held that no trust was
created since, looking at the will as a whole, the words ‘in full confidence’ imposed a mere moral
obligation and not an enforceable trust.

In the Barbadian case of Stuart v Fields® the testator’s will contained the following clause:

... T hope it will be possible to create a trust after I am gone to ensure that this land remains
forever in the hands of the Stuarts, and that my nieces and nephews always have the above
interest which can be passed on to their heirs and successors.

In two further clauses in the will, the testator expressed the desire that any proceeds derived
from working the land should be distributed amongst his son, nephews, nieces and aunt in
spectfied proportions, and that ‘at no time should the land be [the son’s] to sell’.

Chase ] held that upon a proper construction of the will, ‘the testator intended to create a
trust at Blowers for the benefit of his son and of those relatives whom he identified as benefici-
aries under the will’.

Three further examples of the approach of the courts in the Caribbean to the question of
certainty of intention are Rosaline v Singh, Re Codrington and Da Costa v Warburton.

In Rosaline v Singh,* N made a will in which she bequeathed property to R, the father of her
children and with whom she had lived in concubinage, ‘to dispose of as he thinks fit for the

1 Barclays Bank ple v Kenton Capital Lid [1994-95] CILR 489, at 498, per Smellie J (Grand Court, Cayman
Islands). The question of certainty of intention may also arise where there is no will or document to
construe, ie where it is alleged that a trust was declared orally. See Chapter 5 below. Where there is no
real intention to create a trust, an apparent trust may be held to be a sham and without effect: see Midland
Bank ple v Wyatt [1995] 1 FLR 696; Rahman v Chase Bank (C1) Trust Co Ltd [1991] Jersey LR 103.

(1884) 27 Ch D 394.

(1991) High Court, Barbados, No 579 of 1988 (unreported).

(1974) 22 WIR 104 (Court of Appeal, Guyana).
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benefit of himself and his children’. One question in the appeal was whether N had intended
to create a trust of the property or whether R was to take beneficially. The Court of Appeal of
Guyana held that a binding trust had been created. As Persaud JA explained:

The learned judge found that the language used by the testatrix Nasiban, to wit, ‘to dispose of
as he thinks fit for the benefit of himself and his children’, was not of a precatory nature,
but imperative, and created a binding trust to the extent of one-third of the property in so far
as the respondent is concerned. I agree. The court’s task when it comes to the construction of a
will was stated thus by Lindley L] in Re Williams,” and quoted by Douglas CJ in Re Codrington,
USPG v AG?

. our task is to construe the will before us, and other cases are useless for that purpose except
so far as they establish some principle of law. There is no principle except to ascertain the inten-
tion of the testator from the words he has used, and to ascertain and give effect to the legal conse-
quences of that intention when ascertained.’

In that case the words used by the testator were, ‘in the fullest trust that she will carry out my
wishes in the following particulars’. It was held that those words did not create a trust. And so in
Lambe v Eames,” the words ‘but desired her at or before her death to give the same unto and among
such of his relations as she should think most deserving and approve of” were held not to create a
trust.

Similarly, in Re Adams and The Kensington Vestry®, where the words used were, ‘in full confidence that
she will do what is right as to the disposal thereof between my children, either in her lifetime, or
by will after her decease’, it was held that the widow took an absolute interest in the property,
unfettered by any trust in favour of the children. But in Malim v Keighley, the testator used the
words ‘hereby recommending it to my daughter’, and in Pierson v Garnet" the words were ‘it is my
dying request’. In each case the court interpreted the words as giving rise to a trust.

In the instant case, it is clear that the testatrix intended that the property should go to the benefit
not only of the father but also of the children. It would be strange indeed to think that the testatrix
would have been willing to pass the entire property over to her reputed husband for his sole use
and benefit and overlook her two children, one of whom (the respondent) the evidence discloses
was, at the time of the making of the will, only 13 years of age. I am of the opinion that the judge
was right in his conclusion on this aspect of the matter.

Re Codrington'' concerned the will of Christopher Codrington, formerly Chief Governor of the
Leeward Islands, which was admitted to probate in Barbados in 1711. The will contained a
bequest in the following terms:

I give and bequeath my two plantations in Barbados to the Society for the Propagation of the
Christian Religion in Foreign Parts erected and established by my late good master King William
III and my desire to have the plantation continue entire and 300 Negroes at least always kept
thereon and a convenient number of professors and scholars maintained there all of them to be
under the vows of poverty, chastity and obedience who shall be obliged to study and practise
physick chiurgency as well as Divinity that by the apparent usefulness of the former to all mankind
they may both endear themselves to the people and have the better opportunity of doing good to
men’s souls whilst they are taking care of the bodies but the particulars of the constitution I leave
to the Society composed of wise and good men.

[1897] 2 Ch D 12.

(1970) 16 WIR 87 at 90.

(1871) 6 Ch App 597.

(1884) 27 ChD 394.

(1795) 2 Ves 529.

(1786) 29 ER 126.

Re Codrington, USPG v Attorney General (1970) 16 WIR 87, High Court, Barbados. See also Re Bannochie
(1994) ngh Court, Barbados, No 893 of 1991 (unreported) p 132 below.
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From 1712 onwards the Society applied the whole of the income from the estates towards
carrying out the testator’s wishes. From 1830, Codrington College was maintained by the
Society as an institution of higher learning and students received instruction in theology and
classical studies. However, the Society’s income from the Codrington estates had become insuf-
ficient to maintain the College in its present form and to provide the instruction contemplated
by the testator. The Society therefore sought the directions of the court.

The main question to be answered was whether the will created binding trusts or not,
particularly in view of the fact that the testator had used the precatory word ‘desire’ rather than
an imperative one.

Douglas CJ held that a binding trust had been created. He said:'?

Perhaps it would be appropriate at this stage to state one or two general principles which seem to

apply in the construction of this will. Firstly, it must be construed in accordance with the law as it

stood in 1702 when it was made. As Lindley L] put it in Re March, Mander v Harris:"

‘... for the purposes of construction, those rules which prevailed when the will was made, with

reference to which wills may be fairly presumed to have been passed, must be observed.’

Secondly, the will must be construed according to its language in view of the surrounding circum-

stances known to the testator when he made his will; Re Williams."

Thirdly, a court will not look at a particular clause of a will and construe it by itself, but rather it

will look at the whole will to find out the testator’s intention; see the judgments of Lindley and

Lopes L]J in Re Hunter."

In Eales v England the Master of the Rolls, Sir George Trevor, stated:'®

‘... words of recommendation and desire in a will are always expounded a devise, and here B is

but a trustee . . . if the trustee dies without heir, the lord by escheat will have the land at law, yet

subject to the trust here.’

The whole doctrine of precatory trusts was reviewed in the case of Re Williams referred to above.

Lindley L], in the course of his judgment in the Court of Appeal, expressed the view that an

expression may be imperative in form. He also observed:'”

‘... our task is to construe the will before us, and other cases are useless for that purpose except

so far as they establish some principle of law. There is no principle except to ascertain the inten-

tion of the testator from the words he has used, and to ascertain and give effect to the legal conse-

quences of that intention when ascertained.’

Before turning again to the will to be construed in the instant case, I will try to summarise the

rules I shall apply in determining the testator’s intention as set out in the will:

(a) the will must be read in accordance with the law as it stood in 1702;

(b) 1its language must be construed in the light of the surrounding circumstances known to the
testator when he made his will;

(c) it must be looked at as a whole.

His Lordship examined various clauses in the will and concluded that the testator had ‘envis-
aged a collegiate society, regulated in the manner of a religious community, performing the
function of training clergy for service in the colonies’ and that the testator’s scheme ‘was the
result of consideration of the needs of those whom he sought to benefit’. He continued:

12 (1970) 16 WIR 87 at 89, 90.
13 (1884)27 Ch D 166 at 169.
14 [1897] 2 Ch 12.

15 [1897] 2 Ch 105.

16 (1702) 24 ER 96 at 97.

17 [1897] 2 ChD 12 at 22.
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In my judgment, the bequest which I am asked to construe meets the requirement of certainty of
subject matter demanded by the law. The subject matter here is the Codrington estates. It also
achieves certainty as to intention. I have come to the conclusion that the testator intended that the
Society should hold the estates in trust to maintain a residential institution of higher learning for
the training of scholars in the arts of medicine and theology for service in those territories beyond
the seas owing allegiance to his sovereign. The third certainty — that relating to beneficiaries —
does not apply in as much as I construe this bequest as a charitable gift, enforceable as such in
favour of the objects of the testator’s bounty.

The third example is Da Costa v Warburton,'"® a decision of the Jamaican Court of Appeal.
Here, by his will, the testator made certain devises and bequests to his wife, whom he also
appointed executrix. One of the gifts was in the following terms: ‘I give and bequeath to my
wife, Josephine Lucille, my property known as 52 North Street, Kingston.” The will also
contained the following direction: ‘I direct my said executrix Josephine Lucille that in the event
of her selling the property known as 52 North Street she must give my grandchildren by my
daughter Thelma Kelly one quarter of the proceeds from such sale after expenses have been
paid. I direct that after my decease and in the event of the decease of my wife . . . before the
property . . . is sold, the said property shall revert to my grandchildren by my daughter Thelma
Kelly.” At the testator’s death his daughter Thelma Kelly was still living and was the mother of
eight children.

The executrix sought a ruling of the court as to whether, upon the true construction of the
will, she was the absolute beneficial owner of 52 North Street, or whether she took as trustee
for the grandchildren.

It was held that the property was given to the widow/executrix in fee simple for her own
benefit, and she took the fee simple free from the directions given by the testator in favour of
the grandchildren, which were repugnant and void. According to Fox JA:"

The subject matter in this case is identified. It is 52 North Street. But this is the only one of the
three essential certainties which has been established. Construing the words employed by the
testator, it is impossible to conclude that he intended to create a trust. Undoubtedly he wished to
benefit his grandchildren. Nevertheless, if he desired further, and intended that this wish was to
be carried out by the imposition upon his widow of the imperative obligations of a trustee, this
intention should have been expressed in mandatory form or with otherwise sufficient clarity. As it
is, considering the will as a whole, there is every indication that the testator intended that the
plaintiff should have complete freedom of action with regard to the enjoyment, disposition and
management of the property. These are the recognised incidents of absolute ownership. There is
nothing in the will to show that these incidents were meant to be cut down by those burdens and
limitations which are intrinsic to a trust.

The requirement of certainty of objects is also missing. If the property is sold during the
lifetime of the plaintiff, one quarter of the proceeds of sale must be given to the grandchildren.
There is no direction as to the destination of the balance. The beneficiaries are not specified.
These could be the plaintiff, or the testator’s daughter, Thelma Kelly, or both. The onus of
showing that the objects are certain is on the party who alleges the validity of the trust: Re Saxone
Shoe Co Ltd’s Trust Deed.” That certainty may appear on a balance of probabilities. Proof to such
a standard is not available in this case, and for this reason the argument in favour of a trust is
untenable. Where words attached to a gift fail to create a trust, the gift takes effect as an absolute
gift: Lambe v Eames.”!

18 (1971) 17 WIR 334 (Court of Appeal, Jamaica).
19 At 337, 338.

20 [1962] 1 WLR 943.

21 (1871) 6 Ch App 597.
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CERTAINTY OF SUBJECT MATTER

There are two aspects to the requirement of certainty of subject matter, viz:

(a) certainty as to the property to be held upon trust; and

(b) certainty as to the beneficial interests which each beneficiary is to receive.

With respect to (a), the will or other instrument creating the trust must make it clear as to what
property is to be bound by the trust. In Sprange v Barnard,* a testatrix gave property by her will
to her husband for his sole use’, and directed that ‘at his death, whatever is left that he does not
want for his own use’ was to be divided between her sister and brother. It was held that there
was no trust, since it was uncertain what would be left at the death of the husband. The husband
accordingly took absolutely. And in Palmer v Simmonds,” where the testator gave ‘the bulk of my
residuary estate’ upon trust, it was held that the trust failed because there was uncertainty as to
the amount to be held on trust.

With respect to (b), the beneficial interests to be taken by each beneficiary must be suffi-
ciently certain. If they are not, they will fail, and the trustees will hold on a resulting trust for
the testator’s estate. Thus, in Boyce v Boyce,** a testator devised two houses to trustees upon trust
to convey one to Maria, ‘whichever she may select’, and the other to Charlotte. Maria prede-
ceased the testator without making a choice. It was held that Charlotte had no claim under the
trust because there was uncertainty as to the beneficial interests which each was to take. There
was therefore a resulting trust to the testator’s estate. On the other hand, in Re Goley® where a
testator directed his executors to permit his widow to ‘enjoy one of my flats during her lifetime
and to receive a reasonable income from my other property’, it was held that the words ‘reason-
able income’ were not uncertain because they directed an objective determinant of the amount
which the court could, if necessary, apply, and the gift therefore did not fail for uncertainty.

Re Golay can be compared with Re Rolb’s Will Trusts,® where a testator by his will directed
his trustees nler alia to invest the proceeds of sale of the trust property in such ‘blue chip’ stocks
as the trustees should select. It was held that the direction was void for uncertainty, since by
specifying ‘blue chip’ securities, the testator had shown an intention to adopt a purely subjective
standard — which was unclear — for identifying the kind of investments required.

There is no failure for uncertainty where the trustees are given a discretion as to the precise
amount each beneficiary is to receive. First, these are valid as discretionary trusts. Secondly,
where property is given upon trust for a principal beneficiary, subject to the rights of other
beneficiaries to an uncertain part of it, the uncertain trusts will fail and the principal beneficiary
will be entitled to the whole.”” Thirdly, in the case of uncertainty as to beneficial interests, espe-
cially in family trusts, the court may apply the maxim ‘equality is equity’ and divide the prop-
erty equally between the beneficiaries.

In Hunler v Moss,™ M declared himself a trustee of a 5% holding in the issued share capital
of a company totalling 1,000 shares. M was the registered owner of 950 shares. It was held that
a trust of 50 of M’s 950 shares had been created. M’s argument that the trust was void for
uncertainty of subject matter, in that there was a failure to identify the particular shares to be

22 (1789) 29 ER 320.

23 (1854)51 ER 704.

24 (1849) 60 ER 959.

25 [1965] 2 All ER 660.

26 [1961] 3 ALER 811.

27 Lassence v Tierney (1849) 41 ER 1379.
28 [1993] 1 WLR 934.
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held upon trust, was rejected. The court took the view that the test for certainty of subject
matter does not necessarily require segregation or appropriation of the trust property. It was
sufficient if, immediately after the declaration of trust, the court was able to order the execution
of the trust; and since all the shares were of the same category and thus equally capable of
fulfilling the trust obligation, the test of uncertainty of subject matter was satisfied by quanti-
fying the trust shareholding. Rimer J explained his decision thus:*

Although I have been referred to no English authority dealing specifically with the point, it was,
however, the subject of a decision of the Supreme Court of Missouri in Rollestone v National Bank
of Commerce in St Louis.” In that case the court found that a Mr Milliken had purported to declare
himself trustee for the plaintiff, Mr Rollestone, of 10,000 shares with a par value of $1 each in a
mining company, such shares forming part of a larger holding held by Mr Milliken. The 10,000
shares were not specifically identified.

With regard to the argument that this rendered the trust void for uncertainty as to its subject
matter, Regland J said:*'

‘It is next contended that, as the evidence does not show that any particular portion of the stock
was set apart for Rollestone and a certificate issued therefor, the alleged trust must fail for lack of
a definitely ascertained subject. But it clearly appears from Milliken’s statements that he was
carrying Rollestone for 10,000 shares of the capital stock of the Golden Cycle Mining Company.
Now Milliken at that time had more than 1,000,000 shares standing in his name on the corpora-
tion’s books, all of which were exactly alike in kind and value. There was no earmark by which
any one of them could be distinguished from the others, so as to give it additional value or impor-
tance. They were like grain of a uniform quality, where one bushel is of the same kind and value
as another: Caswell v Putman.** The words “10,000 shares of capital stock” e