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 The right to housing

Pierre de Vos

Introduction

South Africa faces an acute housing shortage. Millions of South
Africans in need of housing occupy rudimentary informal settlements
providing only minimum shelter, while thousands of others have no
access to housing or shelter of any kind. The cause of this acute
housing shortage lies, at least partly, in the apartheid policy of influx
control, which sought to limit African occupation of urban areas.1 

The South African Constitution aims to address this stark reality, as
it explicitly guarantees the right of access to housing,2 children’s
rights to shelter3 and prisoners’ rights to accommodation.4 It also
places a duty on the state – in the context of protecting existing
property rights – to take reasonable measures within its available
resources, to foster conditions which enable citizens to gain access to
land on an equitable basis.5 

1 See Government of the Republic of South Africa v Grootboom 2000 11 BCLR 1169
(CC) para 6.
2 See Constitution of the Republic of South Africa of 1996, sec 26, which provides as
follows:

(1)Everyone has the right to have access to adequate housing.
(2)The state must take reasonable legislative or other measures, within its
available resources, to achieve the progressive realisation of this right.
(3)No one may be evicted from their home, or have their home demolished,
without an order of court made after considering all the relevant circumstances.
No legislation may permit arbitrary evictions.

3 Sec 28 provides as follows:
(1)Every child has the right ….
(c)to basic nutrition, shelter, basic health care services and social services; .…
(3)In this section ‘child’ means a person under the age of 18 years.

4 Section 35:
(2)Everyone who is detained, including every sentenced prisoner, has the right …
(e)to conditions of detention that are consistent with human dignity, including …
the provision, at state expense, of adequate accommodation …

5 Section 25:
(5)The state must take reasonable legislative and other measures within its
available resources, to foster conditions which enable citizens to gain access to
land on an equitable basis.



These rights – included in the Bill of Rights with other civil and
political and social and economic rights – engender different kinds of
obligations6 and are all clearly justiciable,7 despite the fact that they
may sometimes give rise to budgetary implications.8 The question is
how any of these rights may be enforced in a given case.9 Unlike some
of the other rights contained in the Bill of Rights, the rights related to
housing and shelter do not have a long history of judicial enforcement
in domestic contexts and our courts are therefore still grappling with
the exact scope and content of these rights. The right of access to
housing and other related housing rights have, however, come under
judicial scrutiny and are also widely discussed and commented upon
in international human rights bodies. It is to these sources that I shall
turn to assist with the interpretation of the rights at hand. 

6 In re: Certification of the Constitution of the Republic of South Africa 1996 (First
Certification case) 1996 10 BCLR 1253 para 77, where the Court states: ‘It is true that
the inclusion of socio-economic rights may result in courts making orders which have
direct implications for budgetary matters. However, even when a court enforces civil
and political rights such as equality, freedom of speech and the right to a fair trial, the
order it makes will often have such implications.’
7 See sec 38 of the Constitution; J de Waal et al (eds) The Bill of Rights handbook
(2001) 81-84; P de Vos ‘Pious wishes or directly enforceable human rights? Social and
economic rights in South Africa’s 1996 Constitution’ (1997) 13 South African Journal
on Human Rights 67 69-71; G van Bueren ‘Alleviating poverty through the
Constitutional Court’ (1999) 15 South African Journal on Human Rights 52 57-59; C
Scott & P Alston ‘Adjudicating constitutional priorities in a transnational context: A
comment on Soobramoney’s legacy and Grootboom’s promise’ (2000) 16 South African
Journal on Human Rights 206, 214-217; J Sloth-Nielsen ‘The child’s right to social
services, the right to social security, and primary prevention of child abuse: Some
conclusions in the aftermath of Grootboom (2001) 17 South African Journal on Human
Rights 210 218-20; S Liebenberg ‘The right to social assistance: The implications of
Grootboom for policy reform in South Africa’ (2001) 17 South African Journal on
Human Rights 232 238-41; and P de Vos ‘Grootboom, the right of access to housing and
substantive equality as contextual fairness’ (2001) 17 South African Journal on Human
Rights 258 259.  
8 See First Certification case (n 6 above) para 77, where the Court states: ‘[W]e
are of the view that these rights are, at least to some extent justiciable ... [M]any of
the civil and political rights entrenched in the NT will give rise to similar budgetary
implications without compromising their justiciability. The fact that socio-economic
rights will almost inevitably give rise to such implications does not seem to us a bar to
their justiciability.’
9 Grootboom (n 1 above) 1183 para 20; Minister of Health & Others v Treatment
Action Campaign & Others 2002 10 BCLR 1033 (CC) para 99 where the Court states:
‘Where state policy is challenged as inconsistent with the Constitution, courts have to
consider whether in formulating and implementing such policy the state has given
effect to its constitutional obligations. If it should hold in any given case that the state
has failed to do so, it is obliged by the Constitution to say so. In so far as that
constitutes an intrusion into the domain of the executive, that intrusion is mandated
by the Constitution itself.’
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Interpreting the right to housing

South Africa’s Constitutional Court has now had the opportunity to
consider the scope and content of the various social and economic
rights in at least three different decisions.10 These three decisions –
Soobramoney v Minister of Health, KwaZulu-Natal,11 Government of
the RSA & Others v Grootboom12 and Minister of Health & Others v
Treatment Action Campaign & Others13 – provide us with a framework
within which the scope and content of the right of access to housing
and shelter and the legal consequences of these rights can be
evaluated. Moreover, the Grootboom judgment deals specifically with
the right of access to housing and contains very specific pointers as to
the nature and scope of the state’s obligations engendered by section
26 of the Constitution.14 In this section I shall set out the general
principles guiding the interpretation of the various provisions before
moving on in the subsequent section to a more detailed analysis of the
scope and content of the rights under discussion.

10 Some commentators add a fourth case, namely Minister of Public Works & Others
v Kyalami Ridge Environmental Association & Others 2001 7 BCLR 652 (CC), where the
Constitutional Court used sec 26 of the Constitution to justify action taken by the
state to provide access to housing to people in need. The Constitutional Court held in
this case that sec 26(3) of the Constitution was relevant when considering whether the
state – as landowner – could justify the way in which it dealt with its property. It
therefore established the principle that sec 26(3) would be relevant when deciding
whether it had acted in a legally appropriate manner. In my opinion, however, it does
not add anything fundamental to our understanding of the scope and content of the
social and economic rights in general. Subsequent to the submission of this chapter to
the editors, a further case dealing with the scope and content of a constitutional
socio-economic right was decided by the Constitutional Court: Khoza v Minister of
Social Development 2004 6 BCLR 569 (CC). The author could not consider this case in
his analysis (eds).
11 1997 12 BCLR 1696 (CC). 
12 n 1 above.
13 n 9 above.
14 Academic writers have written extensively on the scope and content of the duties
engendered by the social and economic rights contained in the Constitution. Apart
from those articles mentioned in n 7 above, the following sources are also relevant. N
Haysom ‘Constitutionalism, majoritarian democracy and socio-economic rights’ (1992)
8 South African Journal on Human Rights 451; E Mureinik ‘Beyond a charter of
luxuries: Economic rights in the Constitution’ (1992) 8 South African Journal on Human
Rights 464; D Davis ‘The case against the inclusion of socio-economic demands in a bill
of rights except as directive principles‘ (1992) 8 South African Journal on Human
Rights 475; S Liebenberg ‘Social and economic rights: A critical challenge‘ in S
Liebenberg (ed) The Constitution of South Africa from a gender perspective (1995)
79; H Corder et al A charter for social justice: A contribution to the South African Bill
of Rights debate (1992) 18; C Scott & P Macklem ‘Constitutional ropes of sand or
justiciable guarantees? Social rights in a new South African Constitution‘ (1992) 141
University of Pennsylvania Law Review 1; B de Villiers ‘Social and economic rights’ in
D van Wyk et al (eds) Rights and constitutionalism: The new South African legal order
(1994) 599; South African Law Commission Final Report on Group and Human Rights
(Project 58, October 1994) 179.
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Rights must be interpreted contextually

South Africa’s Constitutional Court has now reiterated on several
occasions that the rights in the Bill of Rights cannot be interpreted in
the abstract, but must be interpreted in the light of their context.
What is required is the consideration of two types of context. On the
one hand, rights must be understood in their textual setting. This is
because the rights in the Bill of Rights are interrelated and mutually
supporting.15 The interrelated nature of rights requires that any
interpretation of sections 26, 28(1)(c) and 35(2)(e) of the Constitution
must take heed of other important and interrelated rights such as the
rights to equality, human dignity, and the other social and economic
rights.16 When interpreting any of these rights, one should
furthermore do so with reference to the other social and economic
rights contained in the Bill of Rights. I have argued elsewhere,17 that
social and economic rights and the right to equality are particularly
closely connected, but this view is not necessarily shared by other
commentators on the work of the Constitutional Court. 

The textual context is also important in as much as it may reveal a
‘carefully constructed constitutional scheme’ within which the
various sections of the Bill of Rights should be interpreted.18 For
example, in Grootboom the Constitutional Court found that the scope
and content of the children’s right to shelter set out in section
28(1)(c) can only properly be ascertained in the context of the rights
and obligations created by sections 25(5), 26 and 27 (the relevant
social and economic rights). This is because there is an apparent
overlap of these rights, and this overlap clearly has consequences for
any understanding of the scope and content of the section under
discussion.19

Secondly, when interpreting the relevant provisions relating to
access to housing and shelter, it is important to take into account the
social and historical context in which the state’s action is being
judged.20 What is important is to focus on the Constitutional Court’s
understanding of the inegalitarian context within which it is called

15 As Yacoob J stated in Grootboom (n 1 above): ‘There can be no doubt that human
dignity, freedom and equality, the foundational values of our society, are denied those
who have no food, clothing or shelter. Affording socio-economic rights to all people
therefore enables them to enjoy the other rights enshrined in Chapter. The
realisation of these rights is also the key to the advancement of race and gender
equality and the evolution of a society in which men and women are equally able to
achieve their full potential’ (para 23). See also Minister of Health & Others v
Treatment Action Campaign (n 9 above) para 24.
16 See Grootboom (n 1 above) paras 70-79; Treatment Action Campaign (n 9 above)
para 74.
17 De Vos (2001) (n 7 above).
18 Grootboom (n 1 above) para 71.
19 As above, para 74. The consequences of this view for the actual scope and
content of sec 28(1)(c) will be explored below.
20 Grootboom (n 1 above) para 25; Treatment Action Campaign (n 9 above) para 24.
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upon to interpret the Bill of Rights. The Constitutional Court in
Soobramoney already accepted this view when Chaskalson stated:21 

We live in a society in which there are great disparities in wealth. Millions
of people are living in deplorable conditions and great poverty. There is a
high level of unemployment, inadequate social security, and many do not
have access to clean water or to adequate health services. These
conditions already existed when the Constitution was adopted and a
commitment to address them, and to transform our society into one in
which there will be human dignity, freedom and equality, lies at the heart
of our new constitutional order. For as long as these conditions continue
to exist that aspiration will have a hollow ring.

Thus, in evaluating whether government action or inaction in
providing access to housing or other constitutionally guaranteed forms
of shelter infringes any of the relevant provisions, one will have to
take cognisance of the fact that many of South Africa’s poorest
citizens have either no access to housing and/or shelter, or they only
have access to rudimentary forms of informal housing. One will also
have to take into account that many people have no choice but to live
in the most desperate conditions, often on private or state-owned
land not originally earmarked for housing. In particular, one will have
to take note of the especially vulnerable position in which both
women and children find themselves where they have no access to
adequate housing. Where a state policy fails to take cognisance of
these factors and, say, completely ignores the plight of the most
vulnerable sections of the community, it will be highly relevant when
coming to a decision on whether the state policy is reasonable and
therefore constitutionally valid or not.  

 The role of international law in interpreting the right to 
housing

Section 39(1)(b) of the Constitution recognises the importance of
international law in the interpretation of the Bill of Rights and
accordingly requires consideration of international law in the
interpretation of the Bill of Rights.22 Of course, this does not imply
that judges must follow international law positions slavishly. It does
mean, I would contend, that courts cannot completely disregard
international law. This, in turn, requires that where courts decide not
to follow the precedents of international law, they must at least give
cogent and well argued reasons for why, after due consideration, they
have decided not to follow international law. Moreover, international
law will arguably be of particular importance in assisting with the
interpretation of the social and economic rights provisions in the Bill
of Rights because the international law relating to social and
economic rights is often more developed and more nuanced than
equivalent domestic law. In the context of the transitional
Constitution, the term international law has been interpreted
generously to allow recourse also to treaties such as the European

21 Soobramoney (n 11 above) para 8. 
22 Sec 39(1)(b) states: ‘When interpreting the Bill of Rights, a court, tribunal or
forum – … (b) must consider international law …’ 
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Convention on Human Rights, to which South Africa is not a party and
cannot become a party.23 

International law in this context includes those sources of
international law recognised by article 38(1) of the Statute of the
International Court of Justice, namely the international conventions,
international custom, the general principles of law recognised by
civilised nations, and judicial decisions and the teachings of the most
highly qualified publicists of the various nations.24 The latter includes
sources arising out of the international human rights conventions such
as the comments and opinions of the United Nations (UN) Human
Rights Committee, General Comments of the Committee on
Economic, Social and Cultural Rights (Committee on ESCR), the
comments of the European Commission, judgments of the European
Court of Human Rights and judgments of the Inter-American Court of
Human Rights.25 There are numerous other conventions that deal with
the right to housing with reference to specific vulnerable groups.
Examples of these are the Convention Relating to the Status of
Refugees,26 the Convention on the Elimination of All Forms of Racial
Discrimination (CERD),27 the Convention on the Elimination of All
Forms of Discrimination Against Women (CEDAW)28 and the
Convention on the Rights of the Child (CRC).29 In addition to these
binding instruments, there are also a number of declarations that
make reference to the right to housing. The most important of these

23 J Dugard ‘The role of international law in interpreting the Bill of Rights’ (1994) 10
South African Journal on Human Rights 208 212; N Botha ‘International law and the
South African interim Constitution’ (1994) 9 South African Public Law 245 248-252. In S
v Makwanyane & Another 1995 6 BCLR 665 (CC) para 35, Chaskalson P ruled that public
international law would include ‘non-binding as well as binding law’ and stated: ‘In
the context of s 35(1), public international law would include non-binding as well as
binding law. They may both be used under the section as tools of interpretation.
International agreements and customary international law accordingly provide a
framework within which chapter can be evaluated and understood, and for that
purpose decisions of tribunals dealing with comparable instruments, such as the
United Nations Committee on Human Rights, the Inter-American Commission on
Human Rights, the Inter-American Court of Human Rights, the European Commission
on Human Rights, and the European Court of Human Rights, and in appropriate cases,
reports of specialised agencies such as the International Labour Organisation, may
provide guidance as to the correct interpretation of particular provisions of chap 
[the Bill of Rights].’ See also generally D Devine ‘The relationship between
international law and municipal law in the light of the interim South African
Constitution 1993’ (1995) 44 International and Comparative Law Quarterly 1; J Dugard
‘International law and the “final” Constitution’ (1995) 11 South African Journal on
Human Rights 241 242; LM du Plessis & H Corder Understanding South Africa’s
transitional Bill of Rights (1994) 121. 
24 Dugard (1995) (n 23 above) 243.
25 Botha (n 23 above) 248-252.
26 GA Res 429 (V) 1950; 189 UNTS 150.
27 GA Res 2106 (XX) 1965; 660 UNTS 195; 5 International Legal Materials 50 (1974).
28 GA Res 34/180 1979; 19 International Legal Materials 33 (1980).
29 GA Res 44/25 1989; 28 International Legal Materials 1448 (1989).

6

Socio-Economic Rights: Basic Concepts and Principles



are the Istanbul Declaration on Human Settlements30 and the Habitat
Agenda.31

The Constitutional Court provided more clarity about the use of
international law in interpreting the social and economic rights
provisions of the Bill of Rights in the Grootboom and Treatment
Action Campaign judgments. In Grootboom, the Court emphasised
that the use of international law may be directly applicable where the
particular principle or rule of international law binds South Africa
directly. But where such a principle does not bind South Africa
directly, its relevance would be limited.32 In interpreting the social
and economic rights provisions in the Bill of Rights, the influence of
international law not directly binding on South Africa will be limited
where significant differences exist in the wording of the provisions of
an international treaty and the provisions of the South African
Constitution.33 Thus, while the interpretation of the provisions of the
International Covenant on Economic, Social and Cultural Rights
(CESCR),34 as expressed in the General Comments issued by the
Committee on ESCR, will be pertinent and helpful for the Court in
interpreting the right of access to housing, the extent of the influence
of the General Comments will largely depend on the specific context
and on the texts of the provisions under discussion.35 In Grootboom,
the Court relied directly on General Comment 3 issued by the
Committee on ESCR36 to explain the parameters of the justiciability
of social and economic rights, and explicitly endorsed a passage from
General Comment 3 regarding the meaning of the term ‘progressive
realisation’ in the context of the South African Constitution.37 

30 UNA/CONF 165/14(part) 7 August 1996.
31 Adopted at the 18th plenary meeting, on 14 June 1996 of the UN Conference on
Human Settlements.
32 Grootboom (n 1 above) para 26.
33 n 32 above, para 28.
34 GA Res 2200A (XXI); 993 UNTS 3 (1967); 6 International Legal Materials 360
(1967).
35 Grootboom (n 1 above) para 45.
36 UN Committee on ESCR General Comment No 3 The nature of state parties’
obligations (art 2 para 1 of the Covenant) (5th session, 1990) [UN Doc E/1991/23].
37 Grootboom (n 1 above) para 45.
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International and South African law

Introduction

The right of access to adequate housing protected in section 26 of the
Constitution engenders both negative and positive obligations on the
state and other relevant role-players. These obligations are spelt out
in section 7(2) of the Bill of Rights, which states that the state must
‘respect, protect, promote and fulfil the rights in the Bill of Rights’.38

In the next section I shall summarise the duties engendered by this
right, focusing on both the negative39 and positive40 obligations for
the state and other relevant role-players in respect of the right to
housing.41 I shall also proceed to illustrate these general principles
with reference to South African case law and the relevant
international law provisions.  

 Negative obligations on the state and other role-players to 
respect the right to housing

General principles

Section 26 places a negative obligation on the state and other
relevant role-players to desist from preventing or impairing the right
of access to adequate housing.42 Any action by the state that would
take away existing access to adequate housing or would make it more
difficult for an individual to gain access to existing housing would thus
potentially result in an infringement of this right. This means that the
state is required to respect the autonomy of the individual in his or
her exercise of the right of access to adequate housing. This duty to
respect human rights is easiest to grasp because it corresponds to the
traditional view of the nature of the Bill of Rights as a shield against

38 Sec 7(2). See also De Vos (n 7 above) for an exposition on what this section
entails.
39 Grootboom (n 1 above) paras 20 & 34.
40 n 39 above, para 38.
41 According to sec 8(2), the Bill of Rights may, in certain circumstances, also bind
natural and juristic persons. Stephen Ellmann has argued that in the context of the
HIV/AIDS crisis in South Africa, pharmaceutical companies might be bound by sec 27(1)
of the Constitution. This is because most South Africans are being denied access (in
the negative sense) to anti-retroviral drugs. Unless this denial can be justified by the
pharmaceutical companies’ legitimate interest, their actions that continue to deny
individuals access to anti-retroviral drugs could be found to be unconstitutional.
Ellmann argues that where it is feasible for companies to lower their prices without
compromising their financial stability, then refusing to make such reductions could be
unconstitutional. The same will hold for companies and private individuals when it
comes to the right of access to adequate housing. Although access to housing is
arguably a less pressing right than the right of access to health care in the context of
the HIV/AIDS pandemic, it might still be true that in certain circumstances not only
the state but also companies and private individuals will be under a constitutional
duty not to infringe on the existing right of access to health care or not to act in a way
that will make it more difficult for individuals to gain access to adequate housing. See
P Andrews & S Ellmann The post-apartheid constitutions: Perspectives on South
Africa’s basic law (2001) 444 460-462. See also De Vos (n 7 above) 67 80.
42 First Certification case (n 6 above) para 20; Grootboom (n 1 above) para 34.
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government interference. It is a duty whose flipside is a right: Every
individual has a constitutional right to enjoy unhindered access to
housing and not to be disturbed in existing access to housing. Like all
rights, this right is not absolute and might be limited in specific
circumstances. 

This negative duty on the state to respect the right of access to
housing is further elaborated upon in section 26(3), which addresses
the question of unlawful evictions. This section explicitly outlaws
people being evicted or having their homes demolished without an
order of court after due consideration has been accorded to all
relevant circumstances. While certain criteria as to what constitutes
‘all relevant circumstances’ are required, it is clear that this
subsection is significant in the sense that it is subject to immediate
implementation and not qualified by the availability of resources. In
addition, it unequivocally prohibits legislation that permits arbitrary
evictions.

Evictions and South African law

To give effect to the positive constitutional obligation in section 26(1)
to respect the right of access to housing,43 the South African
Parliament has adopted a number of laws aimed at protecting the
rights of those who occupied land or had access to housing.44 For
example, the Rental Housing Act45 protects the occupation rights of
(lawful) occupiers of (rural and urban) residential property; the Land
Reform (Labour Tenants) Act46 protects (lawful) occupiers of
agricultural (rural) land; the Extension of Security of Tenure Act
(ESTA)47 protects the occupation rights of persons who (lawfully)
occupy (rural) land with consent of the landowner; the Interim
Protection of Informal Land Rights Act48 protects (lawful) occupiers of
(rural and urban) land in terms of informal land rights; the Restitution

43 This section must be read with sec 25 (6) of the Constitution which deals with
property, and which explicitly provides that ‘a person or community whose tenure of
land is legally insecure as a result of past racially discriminatory laws or practices is
entitled, to the extent provided by an Act of Parliament, either to tenure which is
legally secure or to comparable redress’.
44 For an excellent discussion and analysis of the legislation referred to here, see AJ
van der Walt ‘Exclusivity of ownership, security of tenure, and eviction orders: A
model to evaluate South African land-reform legislation’ (2002) Journal of South
African Law 254-289. See also R Keightley ‘The impact of the Extension of Security of
Tenure Act on an owner’s right to vindicate immovable property’ (1999) 15 South
African Journal on Human Rights 277; and AJ van der Walt ‘Exclusivity of ownership,
security of tenure and eviction orders: A critical evaluation of recent case law’ (2002)
18 South African Journal on Human Rights 372.
45 50 of 1999.
46 3 of 1996.
47 62 of 1997.
48 31 of 1996.
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of Land Rights Act49 protects (lawful and unlawful) occupiers of
(urban and rural) land who have instituted a restitution claim; and the
Prevention of Illegal Eviction from and Unlawful Occupation of Land
Act (PIE)50 regulates eviction of unlawful occupiers (from urban and
rural land) in order to give effect to the provisions of section 26(3).
These Acts form a web of protection that has considerably improved
the position of previously vulnerable groups whose legal rights to
access to land and housing were weak or non-existent.51

From the perspective of the right of access to housing, one of the
most important strands of this web is PIE. This Act becomes relevant
in two distinct situations, namely, first, where evictions are aimed at
the unlawful invaders and occupiers of land, and second, where
evictions are aimed at occupiers whose lawful occupation turned
unlawful through lapse of time or cancellation. I shall deal with these
two situations separately. 

This Act prohibits the eviction of the ‘unlawful occupier’ of land,
unless the eviction is ordered by a court of law and unless certain
procedures are followed.52 It distinguishes between unlawful
occupiers who have occupied the land for less than six months and
those unlawful occupiers who have occupied the land for more than
six months. In the first case, a court may grant an order for eviction
if it is of the opinion that it is just and equitable to do so, after
considering all the relevant circumstances, including the rights and
needs of the elderly, children, disabled persons and households
headed by women.53 In latter cases, courts are given the same power
to issue an eviction order and are also required to take into account
relevant circumstances, including those set out in section 6(4).
However, in the second set of circumstances, relevant circumstances
are said also to include the question whether land has been made
available or can reasonably be made available by a municipality or
other organ of state or another landowner for the relocation of the
unlawful occupier.54 

These provisions radically changed the South African common
law.55 Previously the common law held that an owner could claim his
or her property wherever he or she found it, from whomever was
holding it. The owner therefore only needed to allege and prove that
he or she was the owner of that property and that the defendant was
holding the property before the onus would shift to the defendant to
establish any common law right to continue holding the property.56

Under PIE, the owner no longer has the right to evict the unwanted

49 22 of 1994.
50 19 of 1998.
51 See Van der Walt Journal of South African Law (n 44 above) 265.
52 n 50 above, sec 4.
53 Sec 4(6).
54 Sec 4(7).
55 See Van der Walt South African Journal on Human Rights (n 44 above) 377. Sec
4(1) states: ‘Notwithstanding anything to the contrary contained in any law or the
common law, the provisions of this section apply to proceedings by an owner or person
in charge of land for the eviction of an unlawful occupier.’
56 Chetty v Naidoo 1974 3 SA 13 (A) 20A.
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and unlawful occupier. This right is given to the court that has a wide
discretion in terms of wide-ranging criteria to decide whether an
eviction order would be just and equitable.57 

In cases where the occupiers are seen as unlawful invaders who
have settled on land without permission, the courts have generally
had no problem with interpreting the Act to give effect to its
provisions which override the common law protection of property.58

It is therefore clear that PIE applies to and protects all people who
have unlawfully occupied land or property and now resist eviction
from that property. 

However, there has been some considerable confusion about
whether PIE also applies to individuals who occupied property lawfully
but became unlawful occupiers through defaulting on rent or bond
payments, or refusing to vacate premises after the expiry of a lease.
The Act does not provide explicitly for the situation where lawful
occupation becomes unlawful.59 

Until 2002, the Transvaal High Court case of ABSA Bank Ltd v
Amod60 was generally considered to be the authoritative decision on
this matter. In this case, the High Court decided that the prohibition
against summary eviction contained in PIE applied only to persons who
invaded vacant land and who occupied structures in informal
settlements. It was thus held that the Act did not apply to the
occupation of formal structures such as houses and flats occupied in
terms of rent agreements as these were still governed by the common
law.61 Early in 2002, the Supreme Court of Appeal in the case of
Brisley v Drotsky62 seemed to endorse this view when it assumed that
PIE did not apply to a situation where a lease agreement was validly
terminated and the occupation thus became unlawful. The appellant
had argued that section 26(3) of the Constitution precluded the
granting of an ejectment order without taking into account all
relevant circumstances, including the personal circumstances of the
appellant.63 The Court rejected an argument that they had to take
into account the relevant circumstances set out in sec 4(6) and (7) of
PIE when deciding whether to grant an ejectment order, as they
assumed this Act did not apply to the present case.64 

However, in August 2002, the Supreme Court of Appeal in the case
of Ndlovu v Ngcobo65 found that PIE indeed applied not only to cases
where land or housing was unlawfully occupied, but also where

57 See the minority decision in Ndlovu v Ngcobo; Bekker & Another v Jika 2003 1 SA
113 (SCA).
58 Van der Walt South African Journal on Human Rights (n 44 above) 377. See eg
Port Elizabeth Municipality v Peoples Dialogue on Land and Shelter 2000 2 SA 1074
(SEC); Mkangeli v Joubert 2002 4 SA 36 (SCA).
59 Van der Walt (n 58 above, 385-86) elaborates on the various situations in which
lawful occupation can become unlawful.
60 (1999) 2 All SA 423 (W).
61 n 60 above, 429c-30h.
62 2002 12 BCLR 1229 1229 (SCA).
63 n 62 above, para 43.
64 n 62 above, para 37.
65 n 57 above.
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occupation of land and housing became unlawful after a previous
period of lawful occupation. Harms J argued that:66

[H]aving regard to the history of the enactment with, as already pointed
out, its roots in s 26(3) of the Constitution which is concerned with rights
to one’s home, the preamble to PIE which emphasises the right to one’s
home and the interests of vulnerable persons, the buildings listed and the
fact that one is ultimately concerned with ‘any other form of temporary
or permanent dwelling or shelter’, the ineluctable conclusion is that,
subject to the eiusdem generis rule, the term was used exhaustively. It
follows that buildings or structures that do not perform the function of a
form of dwelling or shelter for humans do not fall under PIE and since
juristic persons do not have dwellings, their unlawful possession is
similarly not protected by PIE. 

However, as Van der Walt points out, the situation remains somewhat
murky as the Ndlovu decision is based on an interpretation of the
relevant provisions of PIE and not on a jurisprudential analysis of the
relationship between section 26(3) of the Constitution, land reform
legislation and the common law.67 

Evictions and international law

The various pieces of legislation adopted by the South African
Parliament over the past five years seem to have come close to
ensuring respect for the right of access to housing as envisaged by the
Constitution. The strong emphasis on the protection of existing
occupiers of land and housing, and the Supreme Court of Appeal’s
extension of PIE to those whose unlawful occupation stems from
causes other than the initial unlawful occupation of land or housing
suggests that it would mostly be possible for individuals to enjoy their
access to housing without undue interference.68 This is also in line
with the various resolutions, opinions and treaty provisions addressing
the issue of access to land and housing. 

For example, the UN Sub-Commission on Human Rights has adopted
a Resolution on Forced Evictions,69 parts of which are worth referring
to in the present section. It has urged governments to undertake
immediate measures, at all levels, aimed at eliminating the practice
of forced evictions. It has further urged governments to confer legal
security of tenure to all persons currently threatened with forced
evictions and to adopt all necessary measures giving full protection
against forced evictions, based upon effective participation,
consultation and negotiation with affected persons or groups. It has

66 n 57 above, para 20. 
67 Van der Walt South African Journal on Human Rights (n 44 above) 404.
68 This mostly positive assessment of legal trends towards the protection of access
to housing and land may seem optimistic in the light of criticism of judicial responses
to land issues. Van der Walt argues that attempts to rectify the apartheid legacy
regarding land are often frustrated by courts which instinctively adhere to the
common law position which favours existing property rights unless clearly instructed
otherwise. See Van der Walt South African Journal on Human Rights (n 44 above) 411.
Although I am generally in agreement with this assessment, I believe the influence of
the Constitution – especially sec 26(3) – is gradually turning the tide even in the more
traditional courts such as the Supreme Court of Appeal. 
69 Resolution 1992/14. 
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recommended that all governments provide immediate restitution,
compensation and/or appropriate and sufficient alternative
accommodation or land, consistent with their wishes or needs, to
persons and communities who have been forcibly evicted, following
mutually satisfactory negotiations with the affected persons or
groups.

Furthermore, the UN Commission on Human Rights has adopted a
further Resolution on Forced Evictions,70 parts of which are
applicable to the issue at hand, and will accordingly be referred to in
the present section. It has recognised forced evictions to mean ‘[t]he
involuntary removal of persons, families and groups from their homes
and communities, resulting in increased levels of homelessness and in
inadequate housing and living conditions’.71 It has noted its concern
with the fact that forced evictions and homelessness intensify social
conflict and inequality and invariably affect the poorest, most
socially, economically, environmentally and politically disadvantaged
and vulnerable sectors of society. In addressing the prevalent issue of
forced evictions, the UN Commission on Human Rights has emphasised
that governments bear the ultimate legal responsibility for preventing
forced evictions.72

The Committee on ESCR has placed considerable emphasis on
forced evictions and has asserted that ‘instances of forced evictions
are prima facie incompatible with the requirements of the [CESCR]
and can only be justified in the most exceptional circumstances and
in accordance with the relevant principles of international law’.73

Although the South African Constitution differs in the sense that it
prohibits evictions without an order of court after all the relevant
circumstances have been considered (as opposed to ‘in the most
exceptional circumstances’), the relevant factors considered by the
Committee on ESCR when deciding whether evictions should be
allowed might be of help to South African courts when interpreting
section 26(3) as well as the provisions of section 4 of PIE.74

70 Resolution 1993/77. 
71 As above preamble para 5.
72 n 70 above, preamble para 8.
73 General Comment No 4 The right to adequate housing (art 11(1) of the Covenant)
(6th session, 1991) [UN Doc E/1992/23] para 18.
74 Some examples of what have been considered to be ‘the most exceptional
circumstances’ in the international realm include racist or other discriminatory
statements, attacks or treatment by one tenant or resident against a neighbouring
tenant; unjustifiable destruction of rented property; the persistent non-payment of
rent despite a proven ability to pay and in the absence of unfulfilled duties of the
landlord to ensure dwelling habitability; persistent anti-social behaviour which
threatens, harasses or intimidates neighbours, persistent behaviour which threatens
public health or safety; manifestly criminal behaviour, as defined by law, which
threatens the rights of others; the illegal occupation of property which is inhabited at
the time of occupation; and the occupation of land or homes of occupied populations
by nationals of an occupying power. See eg Committee on ESCR General Comment No 7
The right to adequate housing (art 11.1): Forced evictions (16th session, 1997) para
11.
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Positive obligations 

Section 26 of the Constitution also places a positive obligation on the
state and other relevant actors to ‘protect, promote and fulfil’ the
right of access to housing.75 This means, at the very least, that the
state must take steps – including the enactment of legislation – to
ensure that individuals can acquire access to housing without
interference from private actors and institutions. It furthermore
means that the state has a duty to devise and implement –
progressively and within its available resources – a comprehensive
plan to ensure the full realisation of the right of access to housing.
This plan cannot merely be aimed at providing individuals with shelter
or basic housing, but must be aimed at providing adequate housing.76

What is required is a holistic approach aimed at providing all South
Africans with access to adequate, comprehensive housing that will
enable an individual to live a dignified and productive life. This means
that the state has a duty to foster conditions to enable citizens to gain
access to health care services on an equitable basis.77 The state is
required ‘to devise a comprehensive and workable plan to meet its
obligations’ in terms of section 26.78 

Implicit in this approach is the understanding that the right of
access to housing does not entitle any applicant to individual relief,
because the state’s duty is not immediately to provide each and every
South African with the best possible housing that money can buy, but
to devise and implement a comprehensive plan that will achieve this
goal over time.79 When devising and implementing this plan, the state
must take cognisance of the conditions and capabilities of people at
all economic levels of our society.80 Those who can afford to pay for
housing should do so themselves, but where people have no money to
pay, the state has a duty to take steps to unlock the system through
legislation and other measures. The state must address the needs of
those who can afford housing and those who cannot. More
importantly, the ‘poor are particularly vulnerable and their needs
require special attention’.81 

The crux of any inquiry about whether the state has met its
obligations in terms of sections 26(1) and (2) will depend on what
constitutes ‘appropriate steps’. Steps will be appropriate if they meet
three key elements set out in section 26(2), namely (a) whether they
are reasonable legislative or other steps; (b) to achieve the
progressive realisation of the right; and (c) within available resources. 

75 See sec 7(2), which states that the state ‘must respect, protect, promote and
fulfil the rights in the Bill of Rights’.
76 Grootboom (n 1 above) para 35, where the court states that the right of access to
housing ‘requires more than brick and mortar’.
77 n 76 above, para 93.
78 n 76 above, para 38.
79 n 76 above, paras 94-95.
80 n 76 above, para 35.
81 n 76 above, para 36. See also Treatment Action Campaign (n 9 above) para 70.
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Reasonable legislative and other measures

The obligation on the state is firstly to act reasonably in pursuit of
realising the goal of providing accessible and adequate housing for
people from all economic spheres. To judge the reasonability of the
steps taken, it must be determined whether there is a comprehensive
policy, encompassing all three tiers of government, to realise the
right of access to housing progressively.82 Legislation in itself will not
be sufficient. What is required is for the state to act in order to
achieve the intended result according to comprehensive policies and
programmes that are reasonable both in their conception and
implementation.83 To determine whether such measures are
reasonable, it will be necessary to consider housing problems in their
social, economic and historical context and to consider the capacity
of institutions responsible for implementing the programme. The
programme must be ‘balanced and flexible’ and a programme ‘that
excludes a significant segment of society cannot be said to be
reasonable’.84 More pertinently, those whose needs are the most
urgent and whose ability to enjoy all rights are most in peril, must not
be ignored by the measures aimed at achieving the realisation of the
goal. Where measures, though statistically successful, fail to respond
to those most desperate, they may not pass the test of
reasonability.85 

This signals the interrelated and mutually supporting nature of the
right of access to housing and the right to equality and the
overarching goal of striving for ‘real’ equality and a respect for
dignity. State action or inaction that fails to take into account the
structural inequalities in society and action that fails to take into
account the impact of that action or inaction on the relevant groups
who are most vulnerable and in greater need of state assistance will
inevitably become difficult to be justified as reasonable. 

Progressive realisation of the right

The second requirement of progressive realisation signals that the
right cannot be realised immediately. Nevertheless, it establishes a
clear obligation on the state to move towards realisation of the right.
What is required is that the state immediately takes steps to facilitate
access to adequate housing progressively. 

82 Grootboom (n 1 above) para 41.
83 n 82 above, para 42.
84 n 82 above, para 43. See also Treatment Action Campaign (n 9 above) para 68.
85 Grootboom (n 1 above) para 44.
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The state has a duty to move expeditiously and effectively towards
that goal. Any deliberate retrogressive measures in that regard would
require the most careful consideration and would need to be fully
justified by reference to the totality of the rights provided in the Bill
of Rights.86 It is imperative to understand that the requirement of
progressive realisation of rights does not mean the state can sit back
and do nothing. It must take steps immediately, even if those steps
will not provide every South African with immediate access to
adequate, humane and effective housing. The Constitutional Court in
Grootboom thus endorsed the understanding of ‘progressive
realisation’ set out by the Committee on ESCR in General Comment 3.

Resource constraints

To determine whether the state’s action or inaction is reasonable,
one has to take into account the resources available to realise the
right in question. There has to be a balance between goal and means.
The measures have to be calculated to attain a goal expeditiously and
effectively, but the availability of resources would always be an
important factor in determining what was reasonable in a particular
case.87 

While it would be inappropriate for the court to make orders
directed at rearranging budgets, a determination of the unreason-
ableness of government action or inaction might well have budgetary
implications.88 

Where resources are clearly insufficient to provide any meaningful
access to adequate housing, a lack of action on the part of the state
may be found to be more reasonable than in cases where the resource
constraints are less severe. 

When considering resource constraints, it may be kept in mind that
resources here refer to both the resources within the state and those

86 n 85 above, para 45, relying on para 9 of General Comment No 3 (n 36 above). See
also The Limburg Principles (a set of interpretative principles concerning the
implementation of CESCR developed by human rights scholars and representatives of
several UN bodies), which has also accorded significant attention to the term
‘progressive realisation’, which warrants attention. Principle 16 notes that ‘[a]ll state
parties have an obligation to begin immediately to take steps towards full realisation
of the rights contained in the Covenant’. Principle 21 notes as follows: ‘The obligation
‘to achieve progressively the full realisation of the rights’ requires state parties to
move as expeditiously as possible towards the realisation of the rights. Under no
circumstances shall this be interpreted as implying for States the right to defer
indefinitely efforts to ensure full realisation. On the contrary, all state parties have
the obligation to begin immediately to take steps to fulfil their obligations under the
Covenant’ (Limburg Principles on the Implementation of the International Covenant on
Economic, Social and Cultural Rights [UN Doc E/CN 4/1987/17]).
87 Grootboom (n 1 above) para 46.
88 Treatment Action Campaign (n 9 above) para 38. See also the Limburg Principles
(n 86 above). Eg, Principle 23 provides as follows: ‘The obligation of progressive
achievement exists independently of the increase in resources; it requires effective
use of resources available.’ Limburg Principle 24 provides as follows: ‘Progressive
implementation can be affected not only by increasing resources, but also by the
development of societal resources necessary for the realisation by everyone of the
rights recognised in the Covenant.’
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available from the international community through international
cooperation and assistance.89 

Minimum core obligations

It is clear from the above that the right of access to housing does not
provide individual claimants with an individual right to claim relief
from the government in the form, say, of ordering the government to
provide him or her with access to housing. The question arose in both
Grootboom and the Treatment Action Campaign cases whether the
rights set out in sections 26 and 27 nevertheless required the state to
provide at least a ‘minimum core’ of these rights regardless of
resource and other constraints. The concept of ‘minimum core’ was
developed by the Committee on ESCR and constitutes an attempt to
define more clearly a minimum floor of social and economic
entitlements that each state must ensure for its inhabitants as a
matter of priority: ‘A state party in which any significant number of
individuals is deprived of essential foodstuffs, of essential primary
health care, of basic shelter and housing, or of the most basic forms
of education is, prima facie, failing to discharge its obligations under
the Covenant.’90 

In Grootboom, the Court indicated that evidence in a particular
case may show that there is a minimum core of a particular service
that should be taken into account in determining whether measures
adopted by the state are reasonable.91 But this does not mean that
the socio-economic rights of the Constitution should be construed as
entitling everyone to demand that the minimum core be provided to
them. Minimum core is therefore relevant to reasonableness under
section 26(2), and not as a self-standing right conferred on everyone
under section 26(1).92 Section 26(1) can therefore not be read to
establish a positive obligation on the state to provide a ‘minimum
core’ regardless of the qualification set out in section 26(2).93 Courts
‘are not institutionally equipped to make the wide-ranging factual
and political enquiries necessary for determining what the minimum-
core standards’ should be,94 and the Constitution thus contemplates
a rather restrained role for the courts, namely to require the state to
take measures to meet its constitutional obligations and to subject
the reasonableness of these measures to evaluation.95 But despite the
fact that individuals cannot invoke the concept of a ‘minimum core’
to demand specific performance from the government, the concept
remains relevant when evaluating the reasonableness of government
action or inaction.

89 De Vos (n 7 above) 98.
90 General Comment No 3 (n 36 above) para 10.
91 Grootboom (n 1 above) para 33.
92 As above. See also Treatment Action Campaign & Others (n 9 above) para 34.
93 Treatment Action Campaign (n 9 above) para 34.
94 n 93 above, para 37.
95 n 93 above, para 38.
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International law and the concept of ‘adequate’ housing

Section 26(1) of the Constitution provides for a right of access to
adequate housing as opposed to a right to housing per se or a right to
shelter. In Grootboom, the Constitutional Court did endorse the idea
that adequate housing ‘entails more than bricks and mortar … For a
person to have access to adequate housing all of these conditions
need to be met: there must be land, there must be services, there
must be a dwelling.’96 But the Constitutional Court has not focused
specifically on the concept of adequate housing and has not provided
a detailed indication of what might constitute ‘adequate’ housing for
the purposes of section 26. It is therefore relevant and appropriate to
provide an overview of the very specific understanding provided by
the Committee on ESCR in General Comment 4 regarding what
constitutes adequate housing. In General Comment No 4,97 the
Committee commented that, while cultural, climatic and contextual
factors are important in making a determination on the adequacy of
the housing, there are certain core factors that are central to making
this determination. These entitlements form the core guarantees
that, under international law, are legally vested in all persons. They
include the following:

Legal security of tenure

Legal security of tenure refers to the fact that all persons should
possess a degree of security of tenure that guarantees legal
protection against forced evictions, harassment and other threats.
The Committee on ESCR has noted that, in ensuring legal security of
tenure, governments are obliged to take measures aimed at
conferring legal security of tenure upon those households currently
lacking such protection. It has further noted that this should be
undertaken in consultation with the affected groups or individuals.98

Availability of services, materials and infrastructure

The Committee on ESCR has noted that the availability of services,
materials and infrastructure refers to the right of all beneficiaries of
the right of access to adequate housing to have sustainable access to
natural and common resources, clean drinking water, energy for
cooking, heating, lighting, sanitation and washing facilities, food
storage facilities, refuse disposal, site drainage and emergency
services.99

96 Grootboom (n 1 above) para 35.
97 General Comment No 4 (n 73 above) para 8.
98 n 97 above, para 8(a).
99 n 97 above, para 8(b).
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Affordable housing

The Committee has noted that costs associated with housing should
be at such a level that the attainment and satisfaction of other basic
needs are not threatened or compromised by efforts to acquire or
maintain access to housing. It has further referred to the need for
housing subsidies and protection from unreasonable rentals or
sporadic rent increases.100

Habitable housing

Adequate housing should, according to the Committee, be habitable.
It should provide the inhabitants with adequate space and protection
from the cold, damp, heat, rain, wind or other threats to health,
structural hazards and disease vectors. The physical safety of the
occupants must be guaranteed.101

Accessible housing

Adequate housing must further be accessible to those entitled to it.
The Committee has noted that disadvantaged groups must be
accorded full and sustainable access to adequate housing resources.
These would include groups such as the elderly, children, the
physically disabled, the terminally ill, HIV positive individuals, the
mentally ill, victims of natural disasters, people living in disease-
prone areas and other vulnerable groups. Such groups should be
ensured some degree of priority consideration in the housing sphere
and their housing needs should be adequately reflected in laws and
policies.102

Location

Adequate housing must, according to the Committee, be in a location
that allows access to employment options, health care services,
schools, child care centres and other social and recreational facilities.
Furthermore, housing should not be built on polluted sites, nor in
immediate proximity to pollution sources that threaten the right to
health of the inhabitants.103

Culturally adequate housing

Finally, the Committee has commented that the way in which housing
is constructed, the building materials used and the policies underlying

100 n 97 above, para 8(c).
101 n 97 above, para 8(d).
102 n 97 above, para 8(e).
103 n 97 above, para 8(f).
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these must appropriately enable the expression of cultural identity
and diversity.104

 Housing-related protection of vulnerable 
groups

The Constitutional Court has set out general principles that allow us
to understand – to some degree at least – the extent of the obligations
engendered by the right of access to housing in general. However, as
indicated above, the Constitution also contains housing-related
protection for certain vulnerable groups, such as children and
prisoners. Given the general principles set out by the Constitutional
Court, I shall now turn to these issues.

Children’s right to shelter

As has been noted, section 28(1)(c) of the Constitution accords every
child the right to basic nutrition, shelter, basic health services and
social services. This section can be distinguished textually from
section 26. Firstly, it provides for a right to shelter as opposed to
adequate housing. A definition of what constitutes shelter for the
purposes of the section is accordingly required. Secondly, it provides
for a right to shelter as opposed to a right of ‘access’ to shelter.
Finally, children’s rights to shelter are subject to neither the internal
qualifier of ‘progressive realisation’ nor that of ‘within its available
resources’. Judging from these differences, it has been argued that
children’s right to shelter is subject to immediate implementation
and resource limitations may not be used to justify a failure to
implement the right.105 

However, the Constitutional Court in Grootboom in essence held
that parents bore the primary obligation to provide shelter for their
children. Because section 28(1)(c) should be read with sections
28(1)(b) and 26, the ‘carefully constructed constitutional scheme for
progressive realisation of socio-economic rights would make little
sense if it could be trumped in every case by the rights of children to
get shelter from the state on demand’.106 

The Constitutional Court decided that the right to provide shelter
was primarily imposed on the parents or family and only alternatively
on the state. It further stated that the state’s obligation was to
provide shelter to those children who were for example removed from
their families.107 Thus, the Court argued, section 28(1)(c) ‘does not
create any primary state obligation to provide shelter on demand to
parents and their children if children are being cared for by their

104 n 97 above, para 8(g).
105 See the High Court judgment in Grootboom v Oostenberg Municipality & Others
2000 3 BCLR 277 (C).
106 Grootboom (n 1 above) para 71.
107 For a general discussion of children’s rights to shelter, see Grootboom (n 1 above)
paras 70-79 of the judgment.
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parents or families’.108 The Court held that this did not mean that the
state was absolved from all responsibility. The state would have to
provide the legal and administrative infrastructure necessary to
ensure that children are accorded the protection contemplated by
section 28. In addition, the state would be required to fulfil its
obligations to provide families with access to land in terms of section
25, access to adequate housing in terms of section 26 as well as access
to the rights enumerated in section 27.109 As was reiterated in the
Treatment Action Campaign case, the needs of children will often be
‘most urgent’ and their rights ‘most in peril’110 and this might require
the state to take special cognisance of their needs when devising and
implementing the progressive realisation of the right of access to
housing.

Prisoners’ rights to adequate accommodation

Section 35(2)(e) of the Constitution provides for prisoners’ rights to
adequate accommodation at state expense. Prisoners’ rights to
adequate accommodation are not qualified by the term ‘access’.
Unlike the right of children to shelter, which the Constitutional Court
linked to the duty of parents to provide shelter, this right is clearly
directly enforceable against the state. Prisoners are, by their very
circumstances, charges of the state and are thus entitled to
accommodation at state expense. The only qualification that is
contained in the text of section 35(2)(e) itself is that such
accommodation must be adequate. In determining adequacy in the
South African context, cognisance should be taken of international
standards as set out in documents such as the Standard Minimum Rules
for the Treatment of Prisoners.111 The emphasis both at international
level as well as in the South African Constitution is that the conditions
in which people are detained and accommodated need to be
consistent with human dignity. 

108 n 107 above, para 77.
109 n 107 above, para 78.
110 Treatment Action Campaign (n 9 above) para 78.
111 Adopted by the First United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, held at Geneva in August 1955, and approved by the
Economic and Social Council by its Resolution 663 C (XXIV) of 31 July 1957 and 2076
(LXII) of 13 May 1977.
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In Strydom v Minister of Correctional Services & Others,112 the
Witwatersrand Division of the High Court relied on section 35(2)(e),
read with section 7(2) of the Constitution, and found that prisoners
have a right to be housed in circumstances where they would be able
to enjoy all the privileges recognised by the Department of
Correctional Services and that some of these privileges require access
to electricity. Where, as in the present case, prisoners were housed
in cells with no access to electric sockets, the Department was under
a constitutional duty to work towards the provision of this facility.113

Given the fact that the Department had already allocated funds to
provide the prisoners in this instant case with access to electricity,
the court therefore directed the Department to report to it to set out
a timetable for upgrading the electricity at Johannesburg Maximum
Security Prison where the applicants had been held.114 This case
suggests that adequate facilities must at least encompass those
facilities envisioned by the rules of the Department of Correctional
Services itself.

Conclusion

The right of access to housing does not provide the individual with a
right to demand that the government provides him or her with access
to a house. However, it does begin to spell out the duties of the state
in progressively realising the right of access to housing. It is clear that
the exact duties of the state will depend on the specific context and
that cases will have to be judged on the individual merits. This is a
difficult task, but in attempts to elaborate on the actual
constitutional duties placed on the state the provisions of
international treaties and the opinions of the Committee on
Economic, Social and Cultural Rights will be of specific importance. 

112 1999 3 BCLR 342 (W).
113 n 112 above, para 15.
114 n 112 above, para 23.
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The right to education

Faranaaz Veriava 
Fons Coomans

Introduction

The right to education is entrenched at the international and regional
level as a fundamental human right. The right to education has also
been included in the constitutions of at least 59 countries.1

Furthermore, the right has, even in countries such as India2 or the
United States of America,3 where it has not been constitutionally
entrenched, nevertheless been recognised as a legal right of
fundamental importance.

The importance of entrenching the right to education is based on
certain premises.4 Firstly, it is a precondition for the exercise and
understanding of other rights. That is, the enjoyment of a number of
civil and political rights, such as freedom of information and the right
to vote depend on a minimum level of education, including literacy.
Economic, social and cultural rights, such as the right to choose work
or to take part in cultural life, can also only be exercised meaningfully
once a minimum level of education has been achieved. Secondly,
through education individuals can be taught values such as tolerance
and respect for human rights. Education therefore can strengthen a
culture of human rights within and amongst nations.

1 C Dlamini ‘Culture, education, and religion’ in D van Wyk et al (eds) Rights and
constitutionalism: The new South African legal order (1994) 580.
2 In Unni Krishnan JP v State of AP AIR 1993 2178 SC, the Indian Supreme Court
considered whether the right to education was guaranteed under the Indian
Constitution. The right to education in the Indian Constitution (like other socio-
economic rights) is listed as a non-justiciable directive principle of state policy, rather
than being entrenched as a fundamental right. However, following established
interpretative practice, the Court held that fundamental rights and the directive
principles are supplementary and complementary to each other and accordingly
rendered the right to education justiciable.
3 In Brown v Board of Education of Topeka 347 US 438 (1954) the Court said: ‘Today
education is perhaps the most important function of state and local governments.
Compulsory school attendance laws and the great expenditures for education both
demonstrate our recognition of the importance of education to our democratic
society. It is required in the performance of our most basic public responsibilities,
even service in the armed forces. It is the very foundation of good citizenship. Today it
is a principal instrument in awakening the child to cultural values, in preparing him for
later professional training, and in helping him to adjust normally to his environment.
In these days it is doubtful that any child may reasonably be expected to succeed in
life if he is denied the opportunity of an education. Such an opportunity, where the
state has undertaken to provide it, is a right that must be made available to all on
equal terms.
4 M Nowak ‘The right to education’ in A Eide et al (eds) Economic, social and
cultural rights: A textbook (2001) 245. See also K Tomasevski ‘Removing obstacles in
the way of the right to education’ Right to Education Primers No 1, 8-9; http://
www.right-to-education.org (accessed 31 May 2002).



International law

The right to education is recognised in article 26 of the Universal
Declaration of Human Rights (1948) (Universal Declaration)5 and
articles 13 and 14 of the International Covenant on Economic, Social
and Cultural Rights (1966) (CESCR).6 The Committee on Economic,
Social and Cultural Rights (Committee on ESCR), created in terms of
CESCR, has prime responsibility for monitoring socio-economic rights,
including the right to education. The Committee has, to this end,
issued a number of General Comments in which the rights enumerated
in CESCR are given content. The most relevant for the right to
education are General Comments No 3,7 No 118 and No 13.9 

The right to education is widely recognised in regional instruments.
The right is included in the European Convention for the Protection of
Human Rights and Fundamental Freedoms (European Convention)
(1953).10 It is also included in the American Declaration of the Rights
and Duties of Man (1948)11 and the Protocol of San Salvador to the
American Convention on Human Rights (1988).12 In the African region,
the right to education is entrenched in article 17 of the African
Charter on Human and Peoples’ Rights (African Charter) (1981).
Article 11 of the African Charter on the Rights and Welfare of the
Child (1990)13 also provides for the right to education.

The right is also recognised in a number of international
instruments dealing with the rights of specific vulnerable groups.14 In
particular, articles 23(3) and (4), 28 and 29 of the Convention on the
Rights of the Child (1989) (CRC) contain extensive provisions with
regard to the progressive realisation of the right of the child to
education and the aims of education. A final relevant document
ratified by South Africa is the UNESCO Convention Against
Discrimination in Education (1960).

5 See art 26.
6 See arts 13 & 14.
7 General Comment No 3 The nature of states parties’ obligations (art 2, para 1 of
the Covenant) (5th session, 1990) [UN Doc E/1991/23]. This General Comment
explains terms such as ‘to the maximum of available resources’, ‘achieving
progressively the full realisation of the rights’ and ‘all appropriate means’.
8 General Comment No 11 Plans of action for primary education (21st session,
1999) [UN Doc E/C 12/1999/4]. This General Comment deals with the provisions in art
14.
9 General Comment No 13 The right to education (art 13 of the Covenant) (21st
session, 1999) [UN Doc E/C 12/1999/10]. This General Comment deals with the
provisions in art 13.
10 See art 2 Protocol 1. 
11 See art 12.
12 See art 13. 
13 Art 11 sets out the purposes of education and the duties of state parties with
regard to achieving the full realisation of the child’s right to education. 
14 See eg art 10 of the Convention on the Elimination of Discrimination Against
Women (1979).
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South African law
Section 29 of the South African Constitution of 1996 provides as
follows:

(1)Everyone has the right -
(a)to a basic education, including adult basic education, and
(b)to further education, which the state through reasonable measures,
must make progressively available and accessible.
(2)Everyone has the right to receive education in the official language or
languages of their choice in public educational institutions where that
education is reasonably practicable. In order to ensure the effective
access to, and implementation of, this right, the state must consider all
reasonable educational alternatives, including single medium
institutions, taking into account -
(a)equity;
(b)practicability; and
(c)the need to redress the results of past racially discriminatory laws and
practices.
(3)Everyone has the right to establish and maintain, at their own
expense, independent educational institutions that -
(a)do not discriminate on the basis of race;
(b)are registered with the state; and
(c)maintain standards that are not inferior to standards at comparable
public educational institutions.
(4)Subsection (3) does not preclude state subsidies for independent
educational institutions.

Section 29 is consequently made up of a bundle of education rights
that are divided into subsections. Each of the subsections confers
specific and separate entitlements on right-holders and the different
subsections place concomitant obligations on the state that vary in
nature and degree. That is, section 29 is a socio-economic right that
obliges the state to make education accessible and available for all,
but it is also a civil and political right as it contains freedom of choice
guarantees, such as language choice in schools and the freedom to
establish and maintain independent educational institutions and
hence the freedom of individuals to choose between state organised
and private education. The socio-economic entitlements under
section 29 are also distinguishable from each other. That is, section
29(1)(a) has been described as a ‘strong positive right’ and section
29(1)(b) has been described as ‘a weak positive right’.15 

Section 29 therefore resists neat categorisation. This seems
inevitable: The hybrid nature of section 29 is a demonstration of the
interdependence and indivisibility of all human rights. This chapter is
an attempt at an analysis of the nature and scope of each of the
subsections of section 29 rights, having regard to South Africa’s
obligations under international law and South Africa’s developing
constitutional jurisprudence.

The approach to the interpretation of rights, and in particular of
socio-economic rights, in the South African Constitution is discussed

15 R Kriel ‘Education’ in M Chaskalson et al (eds) Constitutional law of South Africa
(RS 5, 1999) 38-1. 

25

Socio-Economic Rights: Basic Concepts and Principles



in depth in chapter  of this volume.  Some aspects of that approach16

are particularly important in interpreting the right to education.
Rights must be interpreted in their context. In Government of the

Republic of South Africa v Grootboom, Yacoob J stated:17

Interpreting a right in its context requires the consideration of two types
of context. On the one hand, rights must be understood in their textual
setting. This will require a consideration of chapter and the
Constitution as a whole. On the other hand, rights must also be
understood in their social and historical context. 

One implication of this excerpt is that all rights in the Bill of Rights
should be seen as interrelated and mutually supporting. As stated,
education is a precondition for the exercise of other rights.
Therefore, the denial of access to education is also the denial of the
full enjoyment of other rights that enable an individual to develop to
his or her full potential and participate meaningfully in society. 

A second implication is that a right must also be interpreted in its
social and historical context.18 In addition, rights must be interpreted
with a historically conscious transformative vision in mind.19 

The apartheid state legislated for a racially separate and unequal
system of education.20 One of the things that characterised apartheid
education was gross inequality in the financing of education, with the
African population receiving the least. This, in particular for Africans,
manifested in high teacher-pupil ratios; unqualified and under-
qualified teachers; lack of books, libraries and laboratories; and a
curriculum that perpetuated the myth of white superiority and black
inferiority.21 

16 See sec 2.2, chapter  of this publication.
17 2001 1 SA 46 (CC) para 22.
18 As above, para 25.
19 See P de Vos ‘Grootboom, the right of access to housing and substantive equality
as contextual fairness’ (2001) 17 South African Journal on Human Rights 258; A
Chaskalson ‘The third Bram Fischer memorial lecture: Human dignity as a foundational
value of our constitutional order’ (2000) 16 South African Journal on Human Rights
193. 
20 In the words of HF Verwoerd: ‘Racial relations cannot improve if the wrong type
of education is given to Natives. They cannot improve if the result of the Native
education is the creation of frustrated people who, as a result of the education they
received, have expectations of life which circumstances in South Africa do not allow
to be fulfilled immediately, when it creates people who are trained for professions not
open to them, when there are people who have received a form of cultural training
which strengthens their desire for white-collar occupations to such an extent that
there are more such people than openings available. Therefore, good racial relations
are spoilt when the correct education is not given. Above all, good racial relations
cannot exist when the education is given under the control of people who create
wrong expectations on the part of the Native himself.’ Dlamini (n 1 above) 589.
21 Dlamini (n 1 above) 590.
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Today, despite the existence of an innovative and rights-based
curriculum and a policy framework for the transformation of
education, the legacy of this inherited system continues to exist.22

Any interpretation of section 29 must therefore be geared towards
redressing this historical disparity.23 

With these principles in mind, we now proceed to a discussion of
each of the subsections of section 29.

The right to basic education 

Section 29(1)(a) states: ‘Everyone has the right to a basic education,
including adult basic education.’

In the case of Ex parte Gauteng Provincial Legislature: In re
Dispute Concerning the Constitutionality of Certain Provisions of the
Gauteng School Education Bill of 1995,24 which dealt with the
equivalent provision under the interim Constitution,25 the Court held:

[This provision] creates a positive right that basic education be provided
for every person and not merely a negative right that such a person
should not be obstructed in pursuing his or her basic education.

Thus, the state is not only required not to interfere with an
individual’s enjoyment of the right, but the state is also obliged to
provide basic education.26 Save for acknowledging this positive
obligation in the provision of basic education, our courts have to date

22 The extent to which our schools continue to be riddled with such historic
inequalities may be best surmised from details about the lack of basic facilities
disclosed by the Minister of Education, Kader Asmal, in parliament in May 2001,
namely that 45% (12 257) of the country’s 27 148 schools remained without electricity,
27% (7 409) were without clean water, 66% (17 907) of schools were without adequate
sanitation, 11,7% (3 188) did not have any sanitation at all and 34% did not have
telephones. In the same address, the Minister also noted that none of the nine
provinces had completed the delivery of learning materials by the first day of the 2001
school year, and that by early May 2001 most provinces had still not yet completed
delivery of learning materials. He also stated that in 2000 there were 67 000
unqualified or under-qualified teachers in South African schools. Mail & Guardian
(2002-01-11).
23 Such an approach will give effect to the values as set out in sec 39(1)(a) as well as
the Preamble to the Constitution, which recognises the need to ‘heal the divisions of
the past and establish a society based on democratic values, social justice and
fundamental rights; [and] improve the quality of life of all citizens and free the
potential of each person’. In S v Mhlungu 1995 7 BCLR 793 (CC) para 112, the Court
acknowledged the interpretive value of the Preamble. 
24 In re School Education Bill of 1995 (Gauteng) 1996 4 BCLR 537 para 9. The main
issue in this case was whether or not sec 32(c) of the interim Constitution, which
guaranteed every person the right ‘to establish where practicable, educational
institutions based on a common culture, language or religion, provided that there shall
be no discrimination on the ground of race’, entailed a positive obligation on the state
to accord to every person the right to require the state to establish educational
institutions based on a common culture, language or religion as long as there is no
discrimination on the ground of race. The Court held that no such positive obligation
in respect of sec 32(c) existed. This is discussed in greater detail below.
25 Sec 32 Constitution of the Republic of South Africa Act 200 of 1993.
26 Compare with the interpretation of the European Court of Human Rights of art 2
of the European Convention. In the Belgian Linguistic Cases 1 EHRR 241 and 1 EHRR
252, the Court found that the negative formulation of the right indicates that state
parties do not recognise such a right to education as would require them to establish,
at their own expense, a particular type of education or education at any particular
level; rather it guaranteed a right of access to existing institutions at a given time. 
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not had the opportunity to comment on the scope and content of the
right to basic education and the extent and nature of the state’s
obligations in respect thereof. 

The obligations engendered by section 29(1)(a) are distinguishable
from other socio-economic rights in the Constitution. These rights -
such as the rights of access to housing and health care services and
the rights to food, water and social security - are qualified to the
extent that they are made subject to the adoption of ‘reasonable
legislative and other measures’ and ‘progressive realisation’ … ‘within
[the state’s] available resources’. The right to basic education,
including adult basic education, is by contrast unqualified and is
therefore an absolute right.27 In Grootboom, the standard of review
established in respect of the qualified rights was to determine
whether or not state measures were reasonable in progressively
facilitating access to the right in question.28

 This was confirmed in the recent case of Minister of Health &
Others v Treatment Action Campaign & Others (the TAC case).29 

From a textual reading of section 29(1)(a), when compared to these
other socio-economic rights in the Constitution, the unqualified and
absolute nature of the right to basic education requires a standard of
review higher than that used in respect of the qualified rights to
determine the extent of the state’s obligations in respect of the right
to basic education. It is submitted that this higher standard requires
that the state implement measures to give effect to the right as a
matter of absolute priority. This would require that the state
prioritise those programmes, in its policies and budgetary allocations
that seek to give effect to the right over its other spending
requirements. Thus, where the state fails to allocate resources for the
building of a primary school in a particular area, an individual learner
from that area may have a direct claim against the state to provide
adequate primary school facilities. An inquiry as to whether or not the
state has with absolute priority sought to give effect to the right for
all entitled to enjoyment of the right requires an understanding of the
scope and content of the right to basic education and an evaluation
of the extent to which state policies and practice actually seek to give
effect to the right. 

The language of prioritisation of the right to basic education under
section 29(1)(a), over and above the other socio-economic rights
mentioned above, and the inclusion of the right to further education
in terms of section 29(1)(b) may be compared to the prioritisation of
the right to free primary education in terms of article 13(2)(a) of
CESCR over the other education rights listed under article 13 of

27 See Grootboom (n 17 above) para 38, where the Court confirmed that socio-
economic rights imposed obligations on the state, but stated that those obligations
were in certain instances, such as housing, not absolute or unqualified, but had to be
defined by these three key elements. 
28 As above, paras 39-44, where the Court set out some of the criteria for evaluating
whether measures are reasonable. Such review need not necessarily require an inquiry
into the content of the right or whether the measures were the most desirable under
the circumstances. 
29 2002 (5) SA 721 (CC) para 38.
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CESCR. That is, the text of article 13(2)(a) that ‘primary education
shall be free and available to all’ is also unconditional, absolute and
without a reference to progressiveness. Subsections (b) and (c), by
way of contrast, make reference to the progressive introduction of
free secondary and higher education.30 The interpretation accorded
to the differences in the texts of these subsections confirms that state
parties are to prioritise primary education over and above secondary
and higher education and to take immediate steps to secure the
former.31

The meaning of the term ‘basic education’ has yet to be decided by
South African courts. When the opportunity does finally present itself,
the courts should be guided by the objectives to be achieved from the
guarantee of the right when defining the scope of the right. The World
Declaration on Education for All states that:32 

[T]he focus of basic education must, therefore, be on actual learning
acquisition and outcome rather than exclusively upon enrolment,
continued participation in organised programmes and completion of
certification requirements. 

‘Basic education’ is accordingly viewed in the Declaration in terms of
meeting basic learning needs (these needs include both essential
learning tools such as literacy, oral expression, numeracy, problem-
solving skills and basic learning content such as knowledge, skills,
values, and attitudes) which essentially empower individuals to
participate in and interact in the societies in which they live with
dignity and with equal opportunities for employment in pursuing their
life’s vocations. Similarly, what constitutes basic education in the
South African context cannot be arbitrarily defined in terms of age or
the completion of a particular level of schooling but should be
determined in accordance with the educational interest to be
achieved by the guarantee of the right. The meaning should therefore
be wider than that of only primary education, or compulsory
education in terms of the South African Schools Act (Schools Act)33

and should include secondary education, without which an
individual’s access to the full enjoyment of other rights, such as the
freedom to choose a trade, occupation or profession (section 22)
would be severely limited. Such a purposive understanding of the
term is also strengthened by the inclusion in the right of the
guarantee to provide adult basic education (ABE) so as to ensure the
development of all individuals in society.34 

30 F Coomans ‘In search of the core content of the right to education’ in D Brand & S
Russel (eds) Exploring the core content of socio-economic rights: South African and
international perspectives (2002) 163.
31 General Comment No 13 (n 9 above) paras 14, 51 & 57.
32 Adopted in Jomtien in 1990; art 4. See also arts 1 & 5. This document is not a
legally binding document.
33 84 of 1996. In terms of sec 3(1) of the Schools Act, it is compulsory for a learner
to attend school from the age of seven until the age of 15 or the ninth grade,
whichever comes first.
34 The National Department of Education’s Policy Document on Adult Basic
Education and Training (1997) 5 defines adult basic education as education that
‘subsumes both literacy and post-literacy as it seeks to connect literacy with basic
(general) adult education on the one hand and with training for income generation on
the other hand’. 
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As stated above, an inquiry into whether or not the state has met
its obligations in respect of the right to basic education, as an
unqualified right, necessitates a determination of the scope and
content of the right in order to determine whether the state has with
absolute priority sought to give effect to the right. Thus, unlike as in
the Grootboom and TAC cases, where the Court was able to avoid an
inquiry into the content of the rights to housing and health
respectively, it is essential in respect of the right to basic education
to determine the nature of the entitlements which make up the
content of the right and which would achieve the basic learning needs
secured by the right. 

The interpretation of the ‘core content’ of socio-economic rights in
the General Comments to CESCR is generally employed in
international human rights law in respect of those rights which are
subject to the qualifiers - ‘reasonable legislative and other measures’
and ‘progressive realisation’ … ‘within [the state’s] available
resources’ - so as to ensure that nation states do provide for at least
the minimum essential levels in respect of those rights and do not just
attribute failures in respect thereof to a lack of resources. The
unqualified nature of section 29(1)(a) obviates the necessity of setting
minimum obligations in respect of the right to basic education.
However, the identification of the core content of basic education as
well as other qualified and unqualified rights in international human
rights law is nevertheless extremely useful as such interpretations
assist in defining the entitlements which make up the content of the
rights and in so doing establish the broad principles against which to
measure state compliance with its obligations in terms of the right.35

The notion of a ‘core content’ of the right of access to adequate
housing as defined in the General Comments to CESCR was rejected in
Grootboom.36 The gist of the Court’s reasoning in Grootboom was that
there is a wide range of diversity as to what would constitute
adequate housing, given the variations in housing needs, and that,
based on the available information in that case, it was unable to
determine the content of the right of access to adequate housing
within a South African context. However, the Court stated explicitly
that ‘there may be cases where it may be possible and appropriate to
have regard to the content of minimum core obligations to determine
whether the measures taken by the state are reasonable’. This
approach in Grootboom was confirmed in the TAC case.37 The Court
in doing this has left the door open for defining the content of socio-
economic rights, in respect of a reasonableness inquiry for those

35 For a similar argument, see F Viljoen ‘Children’s rights: A response from a South
African perspective’ in Brand & Russel (n 30 above) 201. According to Viljoen, the
argument in favour of clarifying core content in respect of unqualified rights such as
children’s rights in sec 28 is the need to clarify vague terms.
36 Grootboom (n 17 above) paras 29-33.
37 TAC (n 29 above) para 34.
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socio-economic rights that are qualified, but only in so far as a
country-specific core is capable of being ascertained.38 

To the extent, therefore, that the identification of the content of
the socio-economic rights and the state obligations in terms of such
rights remains a part of South African jurisprudence, the
identification of the content of the right to basic education is not only
appropriate, but also necessary in respect of the right to basic
education. The identification of the content of the right to basic
education is also possible in a South African context, in that learning
outcomes for meeting basic learning needs are not diverse but are
consistent for all learners and given the availability of statistical and
other information relating to current provisioning for learners in South
Africa, it is possible to determine the exact basic learning needs for
learners in South Africa.39

General Comment No 13 of the Committee on ESCR defines article
13(2) of CESCR as the right to receive an education. It states that,
while the exact standard secured by the right to basic education may
vary according to conditions within a particular state, education must
exhibit the following features: availability, accessibility,
acceptability and adaptability.40 This four ‘A’ scheme is a useful
device to analyse the content of the right to basic education in terms
of section 29(1)(a), and the reciprocal obligations deriving from this
unqualified right. The extent to which these criteria are being met in
South Africa through the existing policy framework, that is, the
Schools Act41 and the National Education Policy Act42 and their
accompanying regulations, as well as the case law, is analysed briefly
below.

38 Grootboom (n 17 above) paras 32-33. Compare with the view of Coomans, who
argues that the core content of a right should be universal; and that a country-
dependant core would undermine the concept of the universality of human rights
(Coomans (n 30 above) 180). See also General Comment No 13 (n 9 above) para 57,
which defines the elements of the core content of the right to education. In General
Comment No 3 (n 7 above), the Committee confirms that state parties have ‘a
minimum core obligation to ensure the satisfaction of, at the very least, minimum
essential levels of each of the rights enunciated in the Covenant, including ‘the most
basic forms of education’. In the context of art 13, this core includes an obligation to
ensure the right of access to public educational institutions and programmes on a non-
discriminatory basis; to ensure education conforms to the objectives set out in art
13(1); to provide primary education for all in accordance with art 13(2)(a); to adopt
and implement a national strategy which includes provision for secondary, higher and
fundamental education; and to ensure free choice of education without interference
from the state or third parties, subject to conformity with ‘minimum educational
standards’ (arts 13(3) & (4)).
39 See eg National Department of Education/Human Sciences Research Council
(HSRC) School Register of Needs Surveys (1996 & 2000) HSRC, Pretoria. These surveys
collate the data as to the infrastructure provisioning of all schools in South Africa. 
40 General Comment No 13 (n 9 above) para 6. See also Preliminary Report of the
Special Rapporteur on the Right to Education, Katarina Tomasevski, submitted in
accordance with the Commission on Human Rights resolution 1998/33 Doc E/CN 4/
1999/49; http://www.right-to-education.org (accessed 31 May 2002).
41 n 33 above.
42 27 of 1996.
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 Availability

Availability relates broadly to the availability of functioning education
institutions and programmes. Provisioning for basic infrastructure for
schools is guided by the principles set out in the Norms and Standards
for School Funding.43 This funding policy aims primarily at providing
redress to the most underdeveloped and the very poor schools and
communities by directing that capital expenditure targets those in
‘need’, that is, those areas where no schools exist or where schools
are overcrowded, and by directing that 60% of available recurrent,
non-personnel expenditure should go to 40% of the poorest schools in
each provincial education department.44 Allocation for such recurrent
expenditure is made by ranking schools from the poorest to the least
poor and subsequent resource allocation is made according to the
position of a school on the poverty index. 

While this funding policy is clearly premised on a recognition by the
state of the need to redress the historical unequal financing for basic
infrastructure provisioning, the wording of the funding policy45 and its
practical impact suggest that state provisioning for basic
infrastructure in terms of this policy is based on an interpretation of
the right to basic education as a right that may be progressively
realised, rather than as an unqualified right which the state must
provide for as a matter of absolute priority. That is, the policy directs
that funding for basic infrastructure targets those schools that are
desperately lacking in facilities and prioritises those schools when
allocating resources. 

However, if the state is to comply with its obligations in terms of
the right and provide for the right as a matter of absolute priority it
should determine the standard of provisioning which would provide
adequate facilities for all schools and allocate resources in terms of
this standard of provisioning.46 The effect of the provisioning in terms
of the current approach is that the state is failing to provide facilities
for all learners of a sufficient standard necessary to meet the basic
learning needs of all learners. The impact of the funding policy is felt
most by the so-called ‘middle schools’ that in terms of the current
funding policy qualify for less state funding and, in the absence of

43 General Notice 2362 (Government Gazette 19347) October 1998. These
regulations have been developed pursuant to sec 35 of the Schools Act (n 33 above)
and sec (3)(4)(g) of the Education Policy Act (n 42 above). 
44 Capital expenditure relates to the building of classrooms and other construction,
while non-personnel expenditure is described as maintenance of school buildings,
municipal services and utilities, and learner support materials.
45 Para 44 states that ‘[a]n important assumption underlying these national norms is
that the national and provincial levels of government will honour the state’s duty, in
terms of the Constitution and the SASA [Schools Act], to progressively provide
resources to safeguard the right to education of all South Africans. However,
educational needs are always greater than the budgetary provision for education. To
effect redress and improve equity, therefore, public spending on schools must be
specifically targeted to the needs of the poorest’ (our emphasis).
46 An example of what is available is that provided by para 6a of General Comment
No 13 of the Committee on ESCR (n 9 above), in terms of which ‘all institutions and
programmes are likely to require buildings or other protection from the elements,
sanitation facilities for both sexes, safe drinking water, trained teachers receiving
domestically competitive salaries, teaching materials and so on’. 
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strong socio-economic parent communities, face the danger of real
financial deterioration.47 Also, where, as described above, an
alarmingly high percentage of schools remain dysfunctional because
of a lack of basic infrastructure such as classrooms, sanitation, clean
water and electricity, the funding available in terms of the targeting
model remains inadequate. 

 Accessibility

Accessibility relates to education being available to all on the basis of
the principle of non-discrimination, economic accessibility as well as
physical accessibility. In terms of the latter, where learners continue
to walk distances of up to eight kilometres a day to get to school,48

whether the state is providing schools that are physically accessible is
questionable. 

Accessibility of education is also premised on the principle of non-
discrimination. The Schools Act has a general prohibition against
unfair discrimination.49 It also prohibits excluding a learner from
admission to a school on certain specified grounds, such as the
administering of an entrance examination as a basis for admission,
failure to subscribe to the mission statement of a school, parental
inability to pay schools fees, (this is dealt with in more detail below)
and the refusal by parents to sign a waiver in respect of future liability
by the school. The case of Matukane & Others v Laerskool
Potgietersrus50 dealt with discrimination on the basis of race. In this
case the High Court held that black learners had been unfairly
discriminated against when their application to a dual medium school
had been rejected on the basis that the school had an exclusively
Afrikaans culture and ethos, which would be detrimentally affected
by admitting learners from a different cultural background.51 

47 ‘Middle schools, as schools that do not exist in abject poverty, but which
nevertheless lack stable income from user fees, become financially vulnerable
because of insufficient funds, and are therefore unable to provide adequate services
to learners. Middle schools fall in the per learner range of between R127 and R207 per
year in terms of funding received, while it costs R300 per learner to maintain an
ordinary school.’ RA Wildeman ‘School funding norms 2001: Are more learners
benefiting?’ (2001) IDASA Budget Information Service 7, 79. 
48 The Star (2002-01-17).
49 Sec 5.
50 1996 3 SA 223 (WLD).
51 The issue of discrimination on the basis of age was also raised in the case of
Minister of Education v Harris 2001 4 SA 1297(CC), but the case was not decided on
that basis. The case dealt with the legality of a notice, which stated that a learner
might only be admitted to grade one at an independent school if he or she turns seven
in the course of that calendar year. The applicant’s parents challenged the validity of
the notice on a variety of grounds, inter alia that it unfairly discriminated against
children on the grounds of age and was against the best interests of children such as
their daughter. The Constitutional Court in this case found that the matter was best
decided not on the broad constitutional questions raised, but on whether the Minister
had the power under the National Education Policy Act (n 42 above) to issue the notice
he did. The Court held that that Act only gave the Minister powers to determine policy
and not to impose binding law. 
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A more complex issue is that of the economic accessibility of basic
education within the current regulatory framework that allows school
fees to be charged but which at the same time provides for a system
of exemptions from the payment of school fees for those learners who
cannot afford to pay school fees.

In terms of the Schools Act, once state allocations to schools are
made, the remaining financial requirements in school budgets, in
particular deficiencies in basic provisioning and personnel, can only
be provided through the charging of school fees or through private
fund raising.52 The regulatory framework attempts to alleviate the
financial burden of the charging of school fees for parents who cannot
afford to pay school fees in two ways. First, it makes the
determination whether or not fees should be charged at a particular
school an issue of individual school governance. Second, it allows
parents who cannot afford to pay school fees to apply for exemptions
from the payment of schools fees at schools where fees are charged. 

Thus, the Schools Act provides that a school may only charge school
fees when a majority of parents attending the annual budget meeting
adopts a resolution to do so. It then provides that parents must at this
meeting determine the amount of fees to be charged and the criteria
to exempt those parents who are unable to pay fees.53 The Exemption
of Parents from the Payment of School Fees Regulations set the
parameters for these exemptions.54 A school must fully exempt
parents whose annual incomes are less than the annual school fees
times ten, and partially exempt those whose annual incomes are less
than 30 times but more than 10 times the annual school fees. Partial
exemptions are subject to the discretion of the school governing
body.55 These regulations also set out the procedures for making an
application for exemption and for appealing the decision of the school
governing body in this respect. Finally, the Schools Act provides that
where parents have not applied for exemptions and have failed to pay
the fees set by a school, the school can sue the parents for the school
fees.56 No compensation is provided to schools that grant exemptions
to parents.

It has been suggested that the protection afforded to basic
education in the South African Constitution - which does not explicitly
guarantee free education - does not preclude a system that permits
the charging of school fees, but does imply that no one should be

52 In particular, sec 34(1) states that ‘[t]he State must fund public schools from
public revenue on an equitable basis in order to ensure the proper exercise of the
rights of learners to education and the redress of past inequalities in education
provision’, and sec 36 states that ‘[a] governing body of a public school must take all
reasonable measures within its means to supplement the resources supplied by the
State in order to improve the quality of education provided by the school to all
learners at the school’. Sec 39 regulates the procedure for charging school fees. This is
discussed in more detail below. 
53 Sec 39.
54 Government Notice 1293 (Government Gazette 19347) October 1998. These
regulations have been developed pursuant to sec 39(4) and sec 61 of the Schools Act (n
33 above).
55 Reg 3.
56 Secs 40-41.
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denied a basic education owing to lack of resources.57 In terms of this
approach, the issue is whether or not the regulatory framework, in
particular the exemption system that attempts to ameliorate the
economic hardships associated with the charging school, is effective
in guaranteeing all learners access to education. Increasingly there
are concerns that the current system does not facilitate access for
learners who cannot afford to pay school fees as incidents are
documented that suggest that many schools are reluctant to
implement exemptions laws and are unlawfully excluding learners
from school if their parents are unable to pay the fees charged at the
school.58 Perhaps an explanation for this is that for as long as schools
are reliant on school fees to supplement school budgets, and in the
absence of the state compensating schools for granting exemptions to
parents who cannot afford to pay school fees, schools will remain
without an incentive to abide by the regulatory framework, thus
rendering it ineffective. 

Other factors that impede a learner’s access to education within
the current regulatory framework and which militate against the
efficacy of the current system have also been documented. These
have been summarised as follows:59 

First, many families who would be eligible for exemptions do not apply
because of the burden it imposes - ie the process is too time-consuming,
the cost in dignity or in spending time to acquire information is too high,
or because the school discriminates unfairly against those who are
granted exemptions. Second the statutory exemption system in many
instances does not cover secondary fees, like uniforms and transport.
Third, the exemption scheme is insufficiently broad to adequately cover
those at the margins who do not qualify for any sort of exemption, but
for whom school fees would be an unconstitutionally heavy burden.
Finally, some evidence indicates that school governing bodies abuse their
discretion by significantly restricting partial exemptions to a small
percentage of the fee, or arbitrarily denying those who have applied for a
partial exemption. 

57 See S Liebenberg ‘Education’ in D Davis et al (eds) Fundamental rights in the
Constitution: Commentary and cases (1997) 536.
58 On 16 September 2002, the Minister of Education, Kader Asmal, announced a
review of all mechanisms and policies related to school funding. In a press release he
said: ‘I am concerned about reports of inadequate resourcing of many poor schools
and the rising financial burden for education that poor parents are expected to bear.
My information suggests that rising school fees and the cost of items such as transport;
uniforms and books appear to be the main contributory factors. I am also disturbed by
reports of poor learners being forced to pay school fees or face exclusion. The law
stipulates that parents or guardians who do not have sufficient income relative to the
school fees are automatically exempted from paying fees. Sadly, many schools are
breaking the law.’ Press Statement, Department of Education (16 September 2002).
The Education Rights Project (ERP) has also dealt with complaints from parents where
schools are failing to adopt and implement exemption policies at their schools. These
schools deny learners access in various ways, by, for example withholding of their
report cards or sending them home until school fees have been paid. See in this regard
F Veriava & B Ramadiro ‘Education is a right’ Sowetan (2003-01-17). See also K Porteus
‘Education financing: Framing inclusion or exclusion’ in S Vally (ed) Quarterly review
of education and training in South Africa (2002) 10.
59 D Roithmayr ‘The constitutionality of school fees in public education’ ERP Issue
Paper 1 17; http://www.law.wits.ac.za/cals/lt (accessed 30 September 2002).

35

Socio-Economic Rights: Basic Concepts and Principles

http://www.law.wits.ac.za/cals/lt


Another argument challenging the constitutionality of the
regulatory framework is that the system of charging school fees per
se discriminates against poor learners on the basis of race and class
and accordingly violates these learners’ rights to equality. That is,
since schools are reliant on school fees to supplement school budgets,
those schools in wealthier communities are able to raise funds
through school fees that will be able to provide learners with the
sufficient facilities necessary for a basic education, while those
schools situated in poor communities where parents cannot pay school
fees will not be able to provide such facilities. This, it is argued, has
resulted in the ‘re-stratification’ of public schools because it creates
and reinforces apartheid era class and racial inequalities. Accordingly
the system constitutes unfair discrimination against learners in fee-
poor schools.60

The final issue in respect of the regulatory framework is the extent
to which it complies with South Africa’s obligations in terms of
international law. That education, at least at primary level, should be
free and compulsory is entrenched at an international and regional
level. 61 The current regulatory framework that provides for
exemptions cannot be deemed to be ‘free’ education within the
international understanding of the term. Article 28(1)(a) of CRC
(which has been ratified by South Africa) requires that state parties
‘make primary education compulsory and available free to all’.
Article 28(1)(b), by contrast, provides that state parties should make
secondary education ‘available and accessible to every child, and
take appropriate steps such as the introduction of free education and
offering financial assistance in the case of need’, thus suggesting that
state parties take steps such as those in terms of the above-
mentioned exemption provisions only with regard to secondary and
not primary education, which should be free.62 South Africa is
accordingly not meeting its international obligations in terms of the
provision of ‘free education’. Finally, while education in South Africa
is in most cases not free, it is compulsory until the age of 15 or the
ninth grade, whichever comes first.63 It has been argued that such a

60 As above, 20-31.
61 Art 26(1) of the Universal Declaration guarantees that education shall be free, at
least in the elementary stages. Elementary education is also compulsory. Art 13(2)(a)
of CESCR guarantees free and compulsory primary education and art 13(2)(b) makes
provision for the progressive introduction of free secondary education. Art 28(1)(a) of
CRC also guarantees free and compulsory primary education and art 28(1)(b) obliges
state parties to make secondary education ‘available and accessible to every child,
and take appropriate steps such as the introduction of free education and offering
financial assistance in the case of need’. Art 11(3)(a) of the African Charter on the
Rights and Welfare of the Child requires state parties to take all appropriate measures
to ‘provide free and compulsory basic education.’
62 See also para 7 of General Comment No 11 (n 8 above) for the interpretation
given to the term ‘free of charge’ in art 14 of CESCR. See also the observations of the
UN Committee on the Rights of the Child when examining South Africa’s initial report
on the implementation of CRC. The Committee, ‘while noting that the law provides
for compulsory education between the ages of 7 and 15, is concerned that education is
not free’. UN Doc CRC/C/15/Add.122 para 34 (23-2-2000). 
63 Sec 3(1) of the Schools Act (n 33 above).
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provision making education compulsory is irreconcilable with the
payment of fees. That is:64 

Nobody can be required to do the impossible and thus parents cannot be
obliged to ensure that their children attend school if they cannot afford
the cost of schooling. Making education compulsory was thus contingent
on making it free. 
...
The human rights obligation of Government to adequately fund education
exists so that children would not have to pay for their schooling or remain
deprived of it when they cannot afford the cost. Children cannot wait to
grow, hence their prioritized right to education in international human
rights law. The damage of denied education while they are growing up
cannot be retroactively remedied. 

The Department of Education, acknowledging some of these
problems, has published a Plan of Action for ‘Improving Access to Free
and Quality Basic Education’.65 This Plan is vague as to the precise
nature of the proposed reforms, but nevertheless promises an array
of reforms to facilitate better access to schools that include inter alia
the regulation of the cost of uniforms and books and improved systems
for schools to administer their budgets. The Plan also suggests that
school fees will be abolished in the very poorest schools, and that
these schools will be obliged to seek departmental approval before
charging school fees. It then suggests a system for the closer
monitoring and enforcement of the exemption policy for the majority
of schools where school fees will continue to be charged. It also
suggests a ‘basic minimum package’ of state funding to bring about
adequate funding of schools. The Department of Education was to
begin its implementation of the plan by 2004. To date, however, this
has not happened.

Acceptability

Acceptability in basic education relates to whether or not curricula
and teaching methods are sufficient to meet basic learning needs such
as literacy, oral expression or numeracy. The scope of the
acceptability of basic education has been broadened in international
human rights jurisprudence to include a system of education that
seeks to protect the individual rights of learners on issues such as
language rights, parental choice and discipline of learners.66 

64 K Tomasevski ‘Free and compulsory education for all children: The gap between
promise and performance’ Right to Education Primers, Primer 2 13; http://
www.right-to-education.org (accessed 31 May 2002) and K Tomasevski ‘The right to
education’ Report submitted by the Special Rapporteur, UN Doc E/CN.4/2004/45 para
8. See also K Tomasevski Education denied – Costs and remedies (2003).
65 Department of Education (2003) Plan of Action – Improving access to free and
quality education for all http://education.pwv.gov.za/DOE_sites (accessed 30 June
2003).
66 K Tomasevski ‘Human rights obligations: Making education available, accessible
and adaptable’ Right to Education Primers, Primer No 3 13-16; http://www.right-to-
education.org (accessed 31 May 2002).
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The Schools Act addresses the rights of learners when schools
sanction their behaviour in detail.67 In the case of Antonie v
Governing Body, Settlers High School, and Others,68 a Rastafarian
learner challenged the School Governing Body’s decision which found
her guilty of serious misconduct and suspended her for five days for
wearing a dreadlock hairstyle and covering her head with a cap. The
learner was found to have violated the school’s code of conduct that
contained a prohibition pertaining to the appearance of learners. The
Court set aside the decision of the School Governing Body on the basis
that the learner’s failure to comply with the prohibition was assessed
in a ‘rigid manner’. This, according to the Court, made ‘nonsense’ of
the values and principles developed in accordance with the National
Guidelines for the Consideration of Governing Bodies in Adopting a
Code for Learners Guidelines as well as the Constitution, in terms of
which the School Governing Body ought to have given ‘adequate
recognition’ to the learner’s need to indulge in freedom of
expression.

The Schools Act also includes a ban on corporal punishment in
schools.69 This was the subject of an unsuccessful challenge in
Christian Education South Africa v Minister of Education.70 The case
was brought by a group of independent Christian schools. They
contended that ‘corporal correction’ was an integral part of the
Christian ethos in these schools, and hence the blanket prohibition
imposed by section 10 of the Schools Act should be declared invalid as
it limited the individual, parental and community rights of the parents
to practise their religion. The Court found that to the extent that the
ban on corporal punishment was a restriction on the ability of parents
to practise their religion and culture, this was justifiable as the
practice of corporal punishment was inconsistent with the values
underlying the Bill of Rights. Language and parental choice rights are
dealt with later in this chapter. 

67 Sec 8 together with the Regulations on the ‘Guidelines for the Consideration of
Governing Bodies in Adopting a Code for Learners’ sets the parameters for defining
which conduct on the part of learners will be sanctioned and what such sanctions
should entail. Sec 9 includes the due process provisions for the discipline of learners. 
68 2002 4 SA 738 CPD.
69 Sec 10.
70 2000 10 BCLR 1051. 

38

Socio-Economic Rights: Basic Concepts and Principles



Adaptability

Adaptability in basic education relates to the flexibility of the system
of education to adapt to the changing needs in society, and to respond
to the diverse needs of learners within their diverse social and
cultural settings, most particularly the needs of the more vulnerable
segments of society.71 
The state’s attempt to address this is reflected in its policy
framework. The Admission Policy for Ordinary Schools Act72 makes
provision for non-citizens to be treated in the same way as other
learners,73 and for learners with special needs to be accommodated
in ordinary schools where ‘reasonably practical’.74 The National
Policy on HIV/AIDS for Learners and Educators in Public Schools and
Students and Educators in Further Education and Training
Institutions75 makes provision for the increasing need to manage this
pandemic in schools and to guarantee the rights of learners and
educators living with HIV/AIDS. 

In respect of Adult Basic Education (ABE), according to the state’s
policy document, there are approximately 9,4 million potential ABE
learners,76 yet, according to the South African Human Rights
Commission’s (SAHRC) 2001 socio-economic rights report, the
National Department of Education has indicated that ABE as a
budgetary line item for education began only in the year 2000/2001,
thus accounting for the very low to non-existent spending on ABE in
the provinces. Some provinces reported to the SAHRC that they had
suspended ABE to give priority to other programmes.77 Such an
approach is obviously contrary to the absolute priority obligation
imposed on the state by the inclusion of ABE in section 29(1)(a) of the
Constitution. 

A final note in respect of section 29(1)(a) is that, while it is not
subject to any internal limitations and is in that sense ‘absolute’, it is
nevertheless subject to the general limitations clause in terms of
section 36, as with all other rights in the Bill of Rights. Therefore any
claim to the right may nevertheless become subject to ‘limited
resources’ arguments under the limitation clause. Such arguments

71 Grootboom (n 17 above) para 44. One of the requirements for evaluating whether
or not a programme is reasonable is to evaluate to what extent such a programme
responds to the needs of the most desperate in society.
72 27 of 1996. 
73 See secs 19-21. In terms of sec 21, the admission of children of ‘illegal aliens’ to
schools is dependent on such parents showing that they are in the process of legalising
their stay. Such a provision is only workable in the context of liberal immigration
policies and practices committed to assisting such persons, as opposed to deporting
them once identified.
74 See secs 22-25. See also White Paper 6: Special Needs Education July 2001, for a
detailed and critical analysis of the state’s policy provisioning for learners with special
needs. See S Vally ‘Special needs education – Building an inclusive education and
training system’ in M Tshoane (ed) Quarterly Review of Education and Training in
South Africa (2001) 7.
75 General Notice 1926 (Government Gazette 20372) August 1999.
76 n 34 above, para 1.3.
77 South African Human Rights Commission Economic and social rights report (2001)
120.
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would of course be subject to the stringent requirements imposed by
the balancing test of the limitations clause.78

The right to further and higher education

Section 29(1)(b) states: ‘Everyone has the right to further education,
which the state, through reasonable measures, must make
progressively available and accessible.’

This right, unlike the right to basic education, does not place an
absolute obligation on the state to provide further education since it
is subject to certain of the qualifiers employed in respect of the other
socio-economic rights in the Constitution. The term ‘progressively’
suggests that it is a right that may be realised over time. In
Grootboom the Court stated:79

The term ‘progressive realisation’ shows that it was contemplated that
the right could not be realised immediately. But the goal of the
Constitution is that the basic needs of all in our society be effectively
met and the requirement of progressive realisation means that the state
must take steps to achieve this goal. It means that accessibility should be
progressively facilitated: legal, administrative, operational and financial
hurdles should be examined and, where possible, lowered over time.

The text of section 29(1)(b) also suggests that the standard of review
in respect of this section (as in Grootboom) is likely to be whether the
measures taken to make further education available and accessible
are ‘reasonable’. A feature of section 29(1)(b) that distinguishes it
from the other qualified socio-economic rights is that the phrase
‘within available resources’ is omitted from the text of the clause.
Thus, this could be interpreted to mean that where a state policy or
programme is challenged in terms of this right, the criteria for
assessing the reasonableness of the programme, could, in addition to
those set out in Grootboom, also entail an evaluation of the
sufficiency of funding available for the policy or programme’s
implementation. 

The term ‘further education’ is not used in international legal
instruments.80 In South Africa, further education and training is
defined in the Further Education and Training Act81 as levels above
‘general education’ but below ‘higher education’,82 while higher
education is defined in terms of the Higher Education Act83 as ‘all
learning programmes leading to qualifications higher than grade 12 or
its equivalent in terms of the National Qualifications Framework’.
This includes universities, technikons and colleges.84 Despite this

78 S v Mhlungu (n 23 above). Also see ch 1 of this volume at sec 3.3.2 for a discussion
of this issue.
79 Grootboom (n 17 above) para 45. See further General Comment No 3 (n 7 above)
para 9 and General Comment No 13 (n 9 above) paras 43-48.
80 These instruments distinguish between ‘primary’, ‘secondary’ and ‘higher’
education.
81 98 of 1998.
82 Sec 1, general education being a reference to the compulsory phase of education
as set out in sec 3 of the Schools Act.
83 101 of 1997.
84 Sec 1.
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legislative categorisation, further education in terms of the
constitutional right should be read as referring to all education of a
higher level than basic education, including higher education. Such an
approach would be consistent with the international interpretation
given to the meaning of the right,85 and would be the only way to
make sense of the constitutional distinction between basic and
further education.

A comparison with article 13(2)(c) of CESCR reveals a significant
textual difference with section 29(1)(b). According to article 13(2)(c)
of CESCR, higher education shall be made equally accessible to all on
the basis of ‘capacity’. This CESCR provision suggests that
demonstrated individual ability should determine an individual’s
eligibility for further education.86 A determination of a student’s
ability is complex in a South African context in the light of the legacy
of apartheid education since students from disadvantaged schools,
which generally produce poor results, are less likely to meet the
eligibility criteria for further education than their counterparts from
better resourced schools. 

This should not mean, however, that ‘capacity’ does not have a
role to play in determining eligibility for further education, only that
‘capacity’ cannot be narrowly defined or assessed, for example by
relying solely on a student’s matriculation results as an indicator of
that student’s eligibility for further education. Instead, ‘capacity’
should be measured in a manner that acknowledges the history of
apartheid education and its continuing legacy of socio-economic
disadvantage along racial lines. Thus, a commitment to
transformation of further education has to acknowledge that black
South Africans were denied opportunities for education, and in doing
this develop and implement policies and programmes that redress this
legacy. An example of such programmes includes selection tests that
have been developed at certain universities to assess the potential of
students whose schooling results do not necessarily qualify them for
university entrance but who nevertheless through these tests
demonstrate an ability to succeed at university. 

In the case of Motala & Another v University of Natal,87 the
university’s admission policy was the subject of an equality challenge.
In this case, the parents of an Indian student brought an application
against the university after her application to medical school had
been rejected, despite good academic results. The parents claimed
that the university admission policy discriminated against their
daughter and favoured African applicants. The Court found that the

85 See art 13 of CESCR, art 28 of CRC and arts 11(3)(b) & (c) of the African Charter
on the Rights and Welfare of the Child. See also Davis et al (n 57 above) 298.
86 According to General Comment No 13 para 19, ‘higher education is not to be
"generally available", but only available on the basis of capacity’. The capacity of
individuals should be assessed by reference to all their relevant expertise and
experience. Art 13(2)(c) refers only to higher education. Art 13(2)(b), which deals with
secondary education, does not include a reference to capacity. Accordingly, state
parties are obliged to make secondary education progressively accessible and
available to all. 
87 1995 3 BCLR 374 (D) 383.
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discrimination was not unfair and that the policy was within the
meaning of section 8(3)(a) of the interim Constitution. The Court
accepted that, although the Indian community had been decidedly
disadvantaged under apartheid, the disadvantage suffered by African
pupils under apartheid was significantly greater, and accordingly an
admission policy that acknowledged this was not unfair. 

Access to higher education is regulated in terms of the Higher
Education Act, which establishes the ‘legal basis of a single, national
higher education system on the basis of the rights and freedoms in our
Constitution’.88 However, institutions maintain a degree of self-
regulation in respect of ‘student admissions, curriculum, methods of
teaching and assessment, research, establishment of academic
regulations and the internal management of resources’. Thus, there
may be institutions reluctant to adopt a programme of institutional
transformation, which facilitates access. The Act accordingly gives
the Minister of Education a wide discretion to withhold state funds
under such circumstances.89 

Accessibility to further education, as with basic education, requires
that education be economically accessible. However, unlike with
basic education, there appears to be less support that further
education should be free. A more likely interpretation is that further
education must be affordable to all who meet the criteria for
admission to an institution providing such education.90 A student aid
scheme has been established in terms of the National Student Aid
Scheme Act 56 of 1999. The Act provides for the establishment of a
board inter alia to allocate funds for loans and bursaries to eligible
students and to develop the criteria and conditions for the granting
and withdrawing of such loans and bursaries.91 Funding in terms of the
scheme is provided from various sources such as state allocations,
private funding, and the repayment of loans.92 

A scrutiny of the reasonableness of the Act would require an inquiry
into whether or not the Act facilitates access to all students,
particularly those from disadvantaged backgrounds, who meet the
criteria for admission to institutions falling within the Act. A vexing
issue in this regard is that of the financial exclusions of those students
who initially receive assistance in terms of the Act, but then have such
assistance withdrawn because of poor academic performance. Factors
which therefore need to be considered when setting conditions for
granting and withdrawing loans should include an assessment of the
impact of economic hardship on an individual learner’s academic

88 Higher Education Act (n 83 above); Higher Education White Paper 3 of 1993;
Higher Education White Paper (July 1997) 38.
89 Sec 42.
90 Neither art 28 (c) of CRC nor art 11(3)(c) of the African Charter on the Rights and
Welfare of the Child require that higher education be free. Art 13(2)(c) of CESCR
requires that state parties take appropriate measures to secure the progressive
introduction of free higher education. General Comment No 13 to CESCR (n 9 above) in
defining economic accessibility states that higher education ‘has to be affordable to
all’. 
91  See secs 3, 4 &19. 
92  Sec 14.
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performance, and whether or not processes are in place to bridge the
gap between the schooling received and the demands of the
particular institution. As stated above, an inquiry into the
reasonableness of the Act could also entail a scrutiny of sufficiency of
the funding in facilitating access to all students who meet the criteria
for admission to institutions falling within the Act. Thus, to the extent
that the fund does not make sufficient provisioning for all eligible
students, the Act may not be reasonable. 

 The right to instruction in the official language of one’s 
choice

Section 29(2) states that: 
Everyone has the right to receive education in the official language or
languages of their choice in public educational institutions where that
education is reasonably practicable. In order to ensure the effective
access to, and implementation of, this right, the state must consider all
reasonable educational alternatives, including single medium
institutions, taking into account - 
(a) equity;
(b) practicability; and
(c) the need to redress the results of past racially discriminatory laws and
practices.

This protection of language rights in the education clause, as in
certain other jurisdictions, arises out of a political compromise with
particular minority lobbies for the protection of minority rights.93

Protecting the right of an individual to learn in the language of his or
her choice is nonetheless paramount in facilitating that individual’s
ability to learn and develop. The approach taken to this right through
various processes such as the Constitution drafting process,
interpretation by the courts and policy development, has been to
balance the need to give effect to this right against the need to ensure
broader access to education for all. These processes have accordingly
framed the conditions for when the right may be asserted. 

In In re School Education Bill of 1995 (Gauteng),94 the Court, in
interpreting the meaning of the right under the equivalent provision
under the interim Constitution,95 confirmed that the right creates a

93 The inclusion of language rights in the education clause has its origins in the
former government’s proposals for a bill of rights for the protection of minority
interests. These included, among others, the right to mother tongue education where
reasonably practicable and the rights of parents to determine the medium of
instruction and the character of schools. Later, during the Constitutional Assembly
negotiations for the drafting of the final Constitution, the National Party was insistent
on the inclusion of single medium institutions as a right for the purposes of the
preservation of the language and culture of minorities, while the ANC feared that the
inclusion of such a right would be used to perpetuate inaccessibility along racial lines
to better resourced schools. See in this regard Matukane (n 50 above). A compromise
was reached, with the Constitution allowing single medium institutions as one
alternative method that the state would consider when providing education in the
language of one’s choice. See EFJ Malherbe ‘Reflections on the background and
content of the education clause in the South African Bill of Rights’ (1997) 1 Journal of
South African Law 85 94. For a discussion of the evolution of language rights as a
political compromise in Canada, see Mahe et al v The Queen in the Right of Alberta et
al 68 DLR 9 (4th) 69 84. 
94 In re School Education Bill of 1995 (Gauteng) (n 24 above) paras 9 &16. 
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positive right for every person to instruction in the language of his or
her choice, but stated that this right was qualified to the extent that
it was ‘reasonably practicable’. The Court did not define the meaning
of this term. Under the final Constitution this right has been qualified
further by stating explicitly that the entitlement to language choice
applies to an official language of one’s choice only, as opposed to
mother tongue education.96

An individual’s entitlement under the final Constitution is also
further qualified by the inclusion of an internal balancing test when
adjudicating on the possible alternatives that may give effect to the
right. That is, while the state is obliged to consider all possible
options that seek to give effect to the right, such as ‘single medium
institutions’, these must be weighed against certain enumerated
grounds, that is, ‘equity’, ‘practicability’ and ‘the need to redress the
results of past racially discriminatory laws and practices’. Therefore,
to the extent that a claim is made for an Afrikaans single medium
institution, which may have the effect of denying other learners in
that area, in particular black learners who are not Afrikaans speaking,
access to a school, the establishment of such a single medium
institution may be justifiably denied. 

A school could also potentially look at the option of having a dual
medium of instruction. Again, this will have to be balanced against
the enumerated grounds. In this instance ‘practicability’ may require
an investigation into the availability of resources and teachers. The
effect of such an internal balancing test is that where a right in terms
of this section is asserted and denied, the state will have to show that
all possible alternatives were considered and that the failure to
accommodate a learner was justifiable on the basis of one or more of
these enumerated grounds. 

The document entitled Norms and Standards Regarding Language
Policy in Public Schools97 sets out how schools and education
departments are to give effect to their obligations in terms of section
29(2) of the Constitution. It sets out the process whereby a learner’s
language of education may be chosen at a school, and furthermore
sets out a process for the Department of Education to assist in the
accommodation of a learner at another school in that area, if the
school of choice is unable to accommodate the learner. The Norms
and Standards document also provides that:

It is reasonably practicable to provide education in a particular language
of learning and teaching if at least 40 in grades 1 to grade 6 or 35 in
Grades 7 to 12 learners in a particular grade request it in a particular
school. 

95 Sec 32(b) of the interim Constitution reads: ‘Every person shall have the right to
instruction in the language of his or her choice where this is reasonably practicable.’
96 Compare sec 29(2) with sec 23 of the Canadian Charter of Rights and Freedoms,
which guarantees mother tongue education in French or English where such a
guarantee is more easily realisable in bilingual and bicultural societies such as Canada,
as opposed to a multilingual and multicultural society as in South Africa. 
97 Government Notice R1701 (Government Gazette 18546) December 1997,
promulgated pursuant to sec 6(1) of the Schools Act.
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A reading of the document suggests that the state must provide
education in the language of choice if the criterion of ‘reasonably
practicable’ is met, and only where there are fewer than those
numbers in each grade, should the internal balancing test be applied
when there is a request for a particular language of education.98

Where there are sufficient numbers of learners in a grade requesting
a particular language at a school, the duty to provide an education in
the language of choice of necessity also implies a resultant duty on
the state adequately to provide the resources which may include
teachers, classrooms and learning materials that would enable the
school to comply with the request. 

The right to establish private educational institutions

Section 29(3) of the Constitution states that: 
Everyone has the right to establish and maintain, at their own expense,
independent educational institutions that -
(a) do not discriminate on the basis of race;
(b) are registered with the state; and 
(c) maintain standards that are not inferior to standards at comparable
public educational institutions.

Section 29(4) states that ‘subsection (3) does not preclude state
subsidies for independent educational institutions’.

In In re School Education Bill of 1995 (Gauteng), the Court,
interpreting the meaning of the equivalent provision under the
interim Constitution,99 defined the extent of the state’s obligations in
respect of private education institutions based on a common language
and culture:100 

The submission that every person can demand from the state the right to
have established schools based on a common culture, language or religion
is not supported by the language of section 32(c). The section does not
say that every person has the right to have established by the state
educational institutions based on such a common culture, language or
religion. What it provides is that every person shall have the right to
establish such educational institutions. Linguistically and grammatically
it provides a defensive right to a person who seeks to establish such
educational institutions and it protects that right from invasion by the
state, without conferring on the state an obligation to establish such
educational institutions.

98 Sec V(c)(2) read with sec V(d)(3). The policy also lists two additional factors to be
considered when weighing up all possible alternatives to give effect to the learner’s
right to an education in a language of his or her choice. These are: ‘(a) the duty of the
state and the right of the learners in terms the Constitution, and (e) the advice of the
governing bodies and principals of the public schools concerned’. The policy also
appears to be consistent with the sliding scale formula as outlined in Mahe et al v The
Queen in the Right of Alberta et al (n 93 above) 100, in terms of which the greater the
number of learners making a request, the greater the obligation of the state in
accommodating the language rights of those learners.
99 Sec 32(c) stated that ‘every person shall have the right to establish, where
practicable, educational institutions based on common culture, language or religion
provided there shall be no discrimination on the ground of race’.
100 n 24 above, para 7 (our emphasis). Compare Belgian Linguistic Case No 2 (1968)
Series A No 6 1 EHRR 252.7.
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The Court thus emphasised that the state’s obligations in respect of
minority rights in this context were limited to the protection of the
rights of minorities to exist as a group, and not to be discriminated
against, but that it did not extend to funding the establishment of
institutions for particular minority groups.101 In other words, the
Court identified obligations to respect and to protect, but no
obligations to fulfil.

The right of educational institutions to exist independently is, in
terms of this section, conditional on meeting established criteria.
That is, independent institutions may not discriminate against
learners on the basis of race. Independent schools are also subject to
the norms and standards set by the Department of Education and may
only qualify for registration once certain basic criteria have been
met.102

The protection available in terms of equivalent provisions under
the interim Constitution was available only to schools that were
established in terms of a specific cultural or religious identity. The
right in terms of the final Constitution applies to all private schools.
Thus, even private schools that do not exist because of a specific
cultural or religious affiliation, such as Waldorf schools, may demand
the protection afforded by the right, provided of course that the
schools meet the established criteria. 

While the state is not obliged to fund independent institutions, in
terms of section 29(4) nothing precludes the state from granting such
schools a subsidy. Such allocations should, however, be guided by the
values in the Constitution, in particular the principle of non-
discrimination.103 Eligibility for subsidies at such schools is currently
governed by the Schools Act,104 in terms of which schools are eligible
depending on the socio-economic circumstances of the schools’
clientele. This is assessed by the level of fees charged at the schools,
that is, those schools charging very low or no fees are more likely to
qualify for a subsidy. Thus, while some may argue that such
allocations amount to discrimination against those groups not

101 The reasoning of the Court was that such an approach was compatible with the
international developments relating to the protection of minorities’ rights. See In re
School Education Bill of (n 24 above) paras 45-90. The Court also justified its reasoning
as appropriate in a ‘multi-cultural and multi-lingual society’ where the principle of
equality prescribed that all languages and cultures be treated equally. It said ‘thus,
the dominant theme of the Constitution is the achievement of equality, while
considerable importance is also given to cultural diversity and language, so that the
basic problem is to secure equality in a balanced way which shows maximum regard
for diversity.’ In re School Education Bill of 1995 (Gauteng) (n 24 above) paras 51-52.
For an example of international developments in the field of the international
protection of minorities, see the 1992 UN Declaration on the Rights of Persons
Belonging to National or Ethnic, Religious and Linguistic Minorities.
102 See also sec 46 of the Schools Act.
103 See also General Comment No 13 (n 9 above) para 54. On the basis of
international human rights law, there is no obligation on a state to provide financial
support to private educational institutions. If it does, however, it should do so on a
non-discriminatory basis. See the views of the UN Human Rights Committee in the case
of Arieh Hollis Waldman v Canada (1999) UN Doc CCPR/C/67/D/1996.
104 n 33 above; Norms and Standards for School Funding; secs 45 & 48 of the Schools
Act developed in terms of secs 29(3) & (4) of the Constitution.
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benefiting from the subsidies, such targeting in fact demonstrates a
commitment to redress and the principle of substantive equality. 

Other provisions in the Bill of Rights

In addition to the specific protection guaranteed by the different
subsections of section 29, other provisions of the Bill of Rights also
affect the rights and freedoms of learners and students while at
educational institutions.

The principle of equality and equal access

Section 32(a) of the interim Constitution specifically provided for
equal access to educational institutions. Such a provision is not
included in the final Constitution, but the principle of equality
remains central to the meaning of the different subsections of the
educational clause. Also, as suggested above, the principle of non-
discrimination is intrinsic to the notion of accessibility that forms part
of the right to basic education and further education. In giving effect
to the right to education in a language of one’s choice, regard must
be had to the broader principle of equity, and independent
educational institutions may only exist on the basis that they do not
discriminate on the grounds of race. Nothing precludes a learner or
student from asserting his or her right to equal access to an institution
in terms of section 9, where such a right has been denied.105 

Freedom of choice

The basic freedoms in the education clause extend to language
choice, and implied in section 29(3) is the freedom of an individual to
attend the school of his or her choice. Other rights in the Constitution
may also be asserted where these rights of learners and students are
threatened within educational institutions. These rights could
include, but are not limited to the freedom of religion (section 15) or

105 In Mfolo & Others v Minister of Education, Bophuthatswana 1994 1 BCLR 136 (B),
a group of pregnant female students alleged that their right to equality in terms of the
Bophuthatswana Constitution Act 18 of 1977 had been infringed when they were
expelled from college in terms of a college rule banning pregnant women from
attending college. The rule was found to be arbitrary and was accordingly declared
unconstitutional. See, for a similar line of reasoning with respect to a case in
Botswana, EK Quansah ‘Is the right to get pregnant a fundamental human right in
Botswana?’ (1995) 39 Journal of African Law 97-102. See also Matukane (n 50 above).
Any determination as to whether or not there has been discrimination in education
must also be informed by the definition of discrimination in art 1 of the UNESCO
Convention Against Discrimination in Education. 
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the freedom of assembly (section 17).106 It is worth noting that,
unlike certain international treaties where parental choice is
explicitly entrenched, the education clause does not expressly give
parents the right to choose to have their children educated according
to their own religious and philosophical convictions.107 In fact the
Constitutional Court has rejected parental choice where such choice
was not in conformity with the broader values in the Constitution.108 

Freedom of choice may therefore be curtailed to the extent that
individual values conflict with broader societal values, in particular
those set out in the Constitution, but freedom of choice may also be
curtailed by circumstances. That is, a parent living in a particular area
may prefer to send a child to a better resourced school in a different
area, but may be constrained in his or her choice of school because of
the un-affordability of transport costs and fees associated with
sending a child to a better resourced school in a different area. 

Conclusion

Education is, as has been stated above, necessary for the enjoyment
of the other rights and freedoms in the Constitution. Therefore, the
full realisation of the right to education also enhances opportunities
for the enjoyment of other rights and freedoms. To this end this
chapter has attempted to define the scope and content of each of the
subsections of section 29 and to provide an overview of the most
significant policies that have been developed to give effect to the
rights under section 29. These policies appear to have as a main
objective the creation of an education system that ensures equal
access for all. However, to the extent that certain policies do not
facilitate the full enjoyment of the rights under section 29, these

106 Witmann v Deutscher Schulverein, Pretoria & Others 1999 1 BCLR 92 (T). In this
case the custodian parent sought an order inter alia declaring that her minor child be
excused from attendance at religious instruction classes and the school assembly
prayers. In a controversial decision the Court held that included in the right to
freedom of religion, belief and opinion was the principle that attendance at religious
instruction classes be voluntary. However, in terms of the facts of this particular case,
the Court held that the right had been waived. See also Acting Superintendent-
General of Education KwaZulu-Natal v Ngubo & Others 1996 3 BCLR 369 (N). In a case
interdicting student action at a university, the Court acknowledged the rights of the
students to assemble and protest in terms of sec 17, but held that such a right entailed
a core content with ‘express limitations’, which the behaviour of the students had in
this case exceeded. 
107 In the case of Newdow v United States Congress et al CV-00-00495 292 F 3d 597
(9th Cir 26 June 2002) (unreported), a parent of a schoolchild brought a claim alleging
that the words ‘under God’ in the 1954 revision of the Pledge of Allegiance is a
violation of the Establishment Clause of the First Amendment of the United States
Constitution. The Court, in asserting that the parent has standing to bring the claim,
relied on previous case law stating that ‘parents have a right to direct the religious
upbringing of their children and on that basis have standing to protect their right’. The
parent is an atheist whose daughter attends a public school where, in accordance with
state law, teachers begin each school day by leading their students in a recitation of
the Pledge of Allegiance. The Supreme Court held that the words ‘under God’ did
violate the Establishment Clause. See also art 2 of the First Protocol of the European
Convention on Human Rights and the case of Kjeldsen, Busk Madsen & Pedersen (1976)
ECHR Ser A 23.
108 Christian Education (n 70 above) paras 43-44; see also In re School Education Bill
of 1995 (Gauteng) (n 24 above) paras 53-54.
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policies should be revised to ensure constitutional compliance. The
international treaty provisions and interpretative work by
international supervisory bodies may provide guidance on this.
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 Rights concerning health

Charles Ngwena
Rebecca Cook

Introduction

As a preliminary issue, it is worth noting that different terms have
been used to describe rights concerning health care.1 The terms ‘right
to health care’, ‘right to health protection’ or ‘right to health’ have
all been advanced as sufficiently conveying the notion of entitlement
to the protection of health and the provision of health care under
international law and domestic legal systems. There is no necessary
conflict between the terms ‘right to health care’, ‘right to health
protection’ or ‘right to health’. The ultimate objective behind these
normative terms is the realisation of the highest attainable standard
of health. However, depending on the context, there might be good
reasons underlying the choice of a particular term.

Proponents of the terms ‘right to health care’ or ‘right to health
protection’ have argued that these terms are more accurate and more
realistic than ‘right to health’ in that health itself cannot be
guaranteed. At best, the state can provide diagnostic, preventative,
curative and rehabilitative services for the attainment of health.2

However, at an international level, the tendency has been to prefer
the term ‘right to health’ for the reason that it is more inclusive than
‘right to health care’ or ‘right to health protection’, and has acquired
more common usage. Leary, for example, concedes that the term
‘right to health’ might seem strange and absurd to the extent that no
government, international organisation or individual can muster the
capacity to guarantee a person’s good health.3 However, ‘right to
health’ is a more convenient shorthand to cover the detailed language
and references to fundamental rights principles that are found in
international treaties, including the Universal Declaration of Human
Rights (Universal Declaration) and the International Covenant on
Economic, Social and Cultural Rights (CESCR). Toebes echoes this
point when she says that international provisions concerning health
not only proclaim a right to health care, but also a right to other
services such as environmental health protection and occupational
health services.4 The term ‘right to health’ is widely understood to
cover not only access to a range of facilities, goods and services

1 B Toebes ‘Towards an improved understanding of the international human right to
health’ (1999) 21 Human Rights Quarterly 661-663.
2 R Roemer ‘The right to health care’ in HL Fuenzalida-Puelma & SS Connor (eds)
The right to health in the Americas: A comparative constitutional study (1989) 17-23;
H Hannum ‘The UDHR in national and international law’ (1998) 3(2) Health and Human
Rights 145 153.
3 V Leary ‘The right to health in international human rights law’ (1994) 1(1) Health
and Human Rights 25 28-34.
4 Toebes (n 1 above) 662-663.



(including health services), but also the conditions necessary for the
attainment of health, such as food, housing, safe water, sanitation,
healthy working conditions and a healthy environment.5 Indeed, this
is how the right to health is understood by the Committee on
Economic, Social and Cultural Rights (Committee on ESCR), which is
the primary organ responsible for monitoring the implementation of
rights under CESCR, including article 12 pertaining to the right to
health.6

In this chapter, a bifurcated approach will be adopted to
accommodate prevailing terminological usage as well as to reflect
South African peculiarities. To complement common usage at an
international level, the term ‘right to health’ will be used when
discussing international instruments bearing on health. However,
when discussing the South African situation, in particular
constitutional provisions, the term ‘right to health care’ will generally
be preferred unless qualified, not least because section 27, the main
constitutional provision on rights concerning health, explicitly
provides for a ‘right of access to health care services’ rather than a
right to health or a right to health protection.7 The choice of language
in the Constitution has implications for judicial interpretation and
application of section 27.8 

International law

In modern times, the earliest conceptualisation of a right to health
did not so much emanate from a human rights organ, but from an
international health authority - the World Health Organisation
(WHO).9 In the Preamble to the Constitution of the WHO, which was
written in 1946, the WHO proclaimed that ‘[t]he enjoyment of the
highest attainable standard of living is one of the fundamental rights

5 C Shinn ‘The right to the highest attainable standard of health: Public health’s
opportunity to reframe a human rights debate in the United States’ (1999) 4(1) Health
and Human Rights 115 119.
6 Committee on ESCR, General Comment No 14, The right to the highest attainable
standard of health (art 12 of the Covenant) (22nd session, 2000) [UN Doc E/C 12/
2000/4].
7 AR Chapman ‘Core obligations related to the right to health and their relevance
for South Africa’ (2002) in D Brand & S Russell (eds) Exploring the core content of
socio-economic rights: South African and international perspectives (2002) 35 51-52. 
8 See, in general, C Ngwena ‘Access to health care as a fundamental right: The
scope and limits of section 27 of the Constitution’ (2000) 25 Journal for Juridical
Science 1.
9 Chapman (n 7 above) 39.
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of every human being, without distinction of race, religion, political
belief, economic or social condition’.10 The WHO’s Constitution
defines health as ‘a state of complete physical, mental and social
well-being and not merely the absence of disease or infirmity’.11 The
right to health has since become an integral part of a host of human
rights instruments at both an international and regional level. 

The array of human rights instruments and documents that deal
with the right to health is vast. At an international level, the following
treaties contain provisions that address the right to health:

• the Universal Declaration of Human Rights (1948);12

• the Standard Minimum Rules for the Treatment of Prisoners
(1955);13

• the International Convention on the Elimination of All Forms of
Racial Discrimination (1965) (CERD);14

• the International Covenant on Economic, Social and Cultural
Rights (1966) (CESCR);15

• the International Convention on the Elimination of All Forms of
Discrimination Against Women (1979) (CEDAW);16

• the Convention Concerning Indigenous and Tribal Peoples in
Independent Countries (1989);17

• the Convention on the Rights of the Child (1989) (CRC);18

• the International Convention on the Protection of the Rights of All
Migrant Workers and Members of their Families (1990).19

While the above instruments directly address the right to health, it is
important to appreciate that because the right to health overlaps
with other rights such as environmental rights and the rights to life,
food, shelter, housing and so on, there is also a host of other
international instruments with provisions that impact on the right to
health, albeit indirectly or implicitly. An example is article 6 of the
International Covenant on Civil and Political Rights (CCPR).20 The
Human Rights Committee, the United Nations organ that monitors
compliance of states with CCPR, has interpreted the corresponding
duty to the right to life in article 6 expansively, to include a duty to
take positive measures to reduce infant mortality, increase life

10 Constitution of the World Health Organisation, adopted by the International
Health Conference on 22 July 1946, opened for signature on 22 July 1946, and entered
into force on 7 April 1948, available at http://www.who.int/governance/en (accessed
31 July 2004).
11 n 10 above, Preamble.
12 Art 25.
13 Arts 22-26 & 82.
14 Art 5(e)(iv).
15 Art 12.
16 Art 12.
17 Art 25.
18 Art 24.
19 Art 28.
20 RJ Cook et al Reproductive health and human rights: Integrating medicine, ethics
and law (2003) 160-164.
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expectancy, and eliminate epidemics21. Another example is the
Human Rights Committee’s approach when interpreting article 7 of
CCPR, which guarantees the right to be free from inhuman and
degrading treatment.22 The Human Rights Committee has interpreted
article 7 generously, thus making it a duty to ensure that women have
reasonable access to safe abortion services.23 

Mainly as a result of the influence of the Universal Declaration,
there are also regional human rights instruments. The following
regional instruments, inter alia, address the right to health:

• the European Social Charter (1961);24

• the African Charter on Human and Peoples’ Rights (1981);25

• the Additional Protocol to the American Convention on Human
Rights in the Area of Economic, Social and Cultural Rights
(1988);26and

• the African Charter on the Rights and Welfare of the Child
(1990).27

In addition to human rights treaties, the right to health has also been
addressed in international debates. Some of the debates have
culminated in documented consensus statements that have come to
be regarded as authoritative.28 In this connection, special mention
must be made of the Programme of Action of the International
Conference on Population and Development (the Cairo Programme),29

a follow-up to the Cairo Programme - Cairo Plus Five,30 the Beijing
Declaration and Platform of Action of the Fourth World Conference on
Women (the Beijing Platform31), and a follow-up to the Beijing
Platform - Beijing Plus32 Five, that produced documented
authoritative statements on the meaning and scope of the right to
health especially as it applies to the health of women. States are
slowly applying the right to health, whether found in national
constitutions, international or regional human rights treaties or
international consensus documents, to redress the inequities in
health. As the evidence of inequities in health becomes more
compelling,33 health advocacy groups are increasingly turning to

21 Human Rights Committee General Comment No 6 (16th session, 1982) [37 UN
GAOR, Supplement No 40 (A/37/40), annex V] para 5.
22 Cook et al (n 20 above) 170-175.
23 Concluding Observations of the Human Rights Committee: Peru, 18/11/96, CCPR/
C/79/Add 72, para 15.
24 Arts 11 & 13.
25 Art 16.
26 Art 10.
27 Art 14.
28 Toebes (n 1 above) 664; Cook et al (n 20 above) 225-228.
29 United Nations Report of the International Conference on Population and
Development (1994).
30 United Nations Key actions for the further implementation of the programme of
action of the International Conference on Population and Development (1999).
31 United Nations Report of the Fourth World Conference on Women (1995).
32 United Nations Report of the Ad Hoc Committee of the Whole of the Twenty-
Third Special Session of the General Assembly (2000).
33 T Evans et al (eds) Challenging inequities in health: From ethics to action (2001).
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human rights tribunals and national courts to achieve social justice in
access to health resources and improved equity in health outcomes.
The challenges of doing so are enormous in part because there is
limited experience in applying human rights in the health care
context. Nonetheless, the experience is growing, and is facilitated by
research and scholarship in the area of health and human rights and
the work of WHO.34

State obligations in international law

A criticism that has often been directed at socio-economic rights,
including the right to health, is that, when they are contrasted with
their civil and political counterparts, their content and parameters
are not easily ascertainable.35 It is said that such rights are
characterised by vagueness, and that the individual entitlements they
create as well as the corresponding obligations they place on the state
are not clear.36 But while these observations were true at the time
that socio-economic rights were first conceived, there has, over the
years, been tremendous conceptual and interpretive progress by
treaty bodies as well as other agencies. According to Leckie, what is
impeding the implementation of socio-economic rights is no longer
the limitation of jurisprudence but problems of perception and
resolve.37 Despite the acceptance of the interdependence and
indivisibility of rights, states and states bodies have, on the whole,
continued to harbour a truncated view of human rights, in which civil
and political rights are seen to stand not so much in juxtaposition
with, as in a hierarchically superior order to, socio-economic rights. 

The Universal Declaration of Human Rights

The earliest modern human rights instrument - the Universal
Declaration of Human Rights - proclaims a right to health, but without
mapping its normative content. Article 25 of the Universal Declaration
says:

(1) Everyone has the right to a standard of living adequate for the health
and well-being of himself and his family, including food, clothing,
housing, and medical care and necessary social services, and the right to
security in the event of unemployment, sickness, disability, widowhood,
old age or other lack of livelihood in circumstances beyond his control.
(2) Motherhood and childhood are entitled to special care and assistance.
All children, whether born in or out of wedlock, shall enjoy the same
social protection.

34 World Health Organisation Twenty-five questions and answers on health and
human rights (2002). 
35 Toebes (n 1 above) 661-662.
36 As above.
37 S Leckie ‘Another step towards indivisibility: Identifying key features of violations
of economic, social and cultural rights’ (1998) 20 Human Rights Quarterly 81 82.
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The Universal Declaration sought to achieve ‘a common standard of
achievement for all peoples and all nations’.38 Though the Universal
Declaration has come to acquire significant moral and legal force, and
to provide the inspiration of many domestic constitutions, it was,
nonetheless, not intended to be a statement of law or legal
obligations.39 Because it was not a treaty, it lacked normative force.
It was exhortatory, based on existing commitments in national laws,
rather than binding on member states.40 What was missing from the
Universal Declaration was a provision for corresponding obligations on
member states to not only protect and promote, but also fulfil the
rights accorded to individuals. The Universal Declaration did not
impose a new obligation on part of the state to take positive measures
aimed at enabling and assisting individuals and communities to realise
the rights that it had proclaimed. In respect of socio-economic rights,
including the right to health, this lacuna has been primarily filled by
CESCR.

The International Covenant on Economic, Social and 
Cultural Rights 

CESCR put into normative form what the Universal Declaration had
merely proclaimed. CESCR, which South Africa has signed but not yet
ratified, binds ratifying states to discharge the obligations that they
have undertaken. In this regard, article 2(1) of CESCR provides that:

Each State party to the present Covenant undertakes to take steps,
individually and through international assistance and co-operation,
especially economic and technical, to the maximum of its available
resources, with a view to achieving progressively the full realisation of
the rights recognised in the present Covenant by all appropriate means,
including particularly the adoption of legislative measures.

Article 12 of CESCR, which is arguably the most important
international provision on the right to health,41 is explicit about the
recognition of the right to health and the attendant obligations on
part of the state. The obligations are not only in respect of providing
curative care, but also preventative care. It says:

(1) The States Parties to the present Covenant recognise the right of
everyone to the enjoyment of the highest attainable standard of physical
and mental health.
(2) The steps to be taken by the States Parties to the present Covenant to
achieve the full realisation of this right shall include those necessary for:
(a) the provision for the reduction of the stillbirth-rate and of infant
mortality and for the healthy development of the child;
(b) the improvement of all aspects of environmental and industrial
hygiene;
(c) the prevention, treatment and control of epidemic, endemic,
occupational and other diseases;

38 Preamble to the Universal Declaration.
39 Hannum (n 2 above) 147.
40 As above.
41 Chapman (n 7 above) 40.
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(d) the creation of conditions which would assure to all medical service
and medical attention in the event of sickness.

The work of the Committee on ESCR has been particularly
instrumental in promoting greater awareness of the import as well as
tangibility of obligations imposed upon states by CESCR.42 The
Limburg Principles on the Implementation of CESCR and the
Maastricht Guidelines on Violations of Economic, Social and Cultural
Rights have also been very useful in clarifying the normative content
of CESCR, and developing criteria for identifying violations of socio-
economic rights in domestic legal spheres.43

In its General Comments as well as Concluding Observations, the
Committee on ESCR has clarified and illuminated provisions of CESCR,
including articles 2(1) and 12. In General Comment No 3, the
Committee on ESCR emphasised that article 2 is central to the
understanding of the nature and extent of states’ obligations under
the various provisions of CESCR.44 Article 2 imposes obligations of
conduct as well as result.45 The obligation of conduct requires the
state to take action reasonably calculated to realise the enjoyment of
a particular right.46 The obligation of result requires the state to
achieve a specified target as a measure of the standard of realisation
of a particular right.47 It would be a mistake, however, to see the two
kinds of obligations as mutually exclusive. Instead they overlap with
one another.48

The obligation ‘to take steps’ in article 2(1) is mandatory.49 It is not
open to a state party to choose not to take steps. What the state has,
however, is an appreciable margin of discretion in the choice of
appropriate means for satisfying the right in question.50 Though
legislation will frequently be indispensable, it is not a mandatory
means for realising rights under CESCR. Other appropriate measures
include administrative, financial, educational, judicial and social
measures.51 What is crucial is not so much the form of the measure,
but its effectiveness. 

42 Leckie (n 37 above) 82.
43 The Limburg Principles were developed in 1986 by a group of experts in
international law under the auspices of the International Commission of Jurists. The
principles can be found in the ‘Limburg Principles on the implementation of the
International Covenant on Economic, Social and Cultural Rights’ (1987) 9 Human
Rights Quarterly 122. The Maastricht Guidelines were similarly developed in 1997
under the auspices of the International Commission of Jurists. They serve to elaborate
on the Limburg Principles in respect of the nature and scope of state violations of
economic, social and cultural rights, and appropriate responses and remedies. V
Dankwa et al ‘Commentary to the Maastricht Guidelines on Violations of Economic,
Social and Cultural Rights’ (1998) 20 Human Rights Quarterly 705. The Maastricht
Guidelines can be found in ‘The Maastricht Guidelines on Violations of Economic,
Social and Cultural Rights’ (1998) 20 Human Rights Quarterly 691. 
44 General Comment No 3 The nature of states parties’ obligations (art 2, para 1 of
the Covenant) (5th session, 1990) [UN Doc E/1991/23] para 1.
45 As above.
46 Maastricht Guidelines (n 43 above) para 7.
47 As above.
48 Leckie (n 37 above) 92.
49 General Comment No 3 (n 44 above) para 2.
50 n 49 above, para 4.
51 n 49 above, paras 5 & 7.
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Though the concept of ‘progressive realisation’ implies that the
realisation of the right in question will not generally be achieved
immediately or within a short period of time, rights under CESCR
cannot be deferred indefinitely. Steps towards achieving their
realisation must be taken before or within a reasonable time after
ratification.52 The steps must be targeted, concrete, and transparent
in this regard.53 The state has an obligation to move as ‘expeditiously’
and ‘effectively’ as possible towards full realisation of the rights,
making maximum use of available resources.54 However, because the
Committee on ESCR has not defined what constitutes moving
expeditiously and effectively, it means that ‘progressive realisation’
does not, by itself, provide a ready criterion by which to review the
performance of state parties.55

In any event, it is important to note that notwithstanding the
notion of progressive realisation, provisions on non-discrimination and
equal treatment impose immediate rather than progressive
obligations and are comparable to obligations under the International
Covenant on Civil and Political Rights. Under articles 2(2) and 2(3) of
CESCR, state parties implicitly undertake to guarantee the rights
enunciated in article 12 of CESCR regardless, inter alia, of race,
colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other analogous grounds.

The Committee on ESCR has affirmed that obligations under CESCR
are amenable to realisation under any particular form of
government.56 Thus, it matters little whether the state is of a
capitalist or socialist or mixed political orientation. What is crucial is
that governments must subscribe to democracy and respect for human
rights, and there must be maximum deployment of available
resources towards the realisation of socio-economic rights. However,
it is a reality that economic constraints are endemic to all countries
and that some countries are much poorer than others. Where a state
cannot meet the full realisation of a right due to lack of resources, it
must at least endeavour to meet a certain minimum-level content of
the right.57 Moreover, the state must demonstrate that it has
deployed its available resources to the maximum extent with a view
to at least satisfying, as a matter of priority, the minimum obligation.
In the context of the right to health, essential primary health and

52 P Alston & G Quinn ‘The nature and scope of state parties’ obligations under the
International Covenant on Economic, Social and Cultural Rights’ (1987) 9 Human
Rights Quarterly 156 166.
53 General Comment No 3 (n 44 above) para 2.
54 n 53 above, para 9.
55 AR Chapman ‘A “violations approach” for monitoring the International Covenant
on Economic, Social and Cultural Rights’ (1996) 18 Human Rights Quarterly 23 32.
56 General Comment No 3 (n 44 above) para 8. However, note that it has been
argued that the egalitarian orientation of the rights conferred by CESCR requires
significant economic intervention by the state, and for this reason might be
incompatible with governments that have a capitalist economic orientation. However,
such criticism, as Alston and Quinn have observed, does not seem to reflect the reality
as it is a universally accepted practice for governments to be involved in economic and
social planning, through taxation and other means, even in the most laissez faire
countries: Alston & Quinn (n 52 above) 181-183.
57 General Comment No 3 (n 44 above) para 10.
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underlying determinants of health such as essential foodstuffs, and
basic shelter and housing constitute minimum core obligations.58

Where failure to discharge minimum core obligations is attributed to
a lack of available resources, the onus is on the state to demonstrate
that every effort has been made to use all the resources at its disposal
to satisfy this obligation as a matter of priority.59 Vulnerable
individuals and populations can be protected by the adoption of ‘low-
cost targeted programmes’ even in times of severe economic
constraints.60 General Comment No 14, which is discussed below, has
further developed the concept of minimum core obligations in the
particular circumstances of the right to health. Available resources
are taken to mean all the resources that the state has at its disposal,
including international assistance and not merely what the state
chooses to appropriate.61 When inquiring into whether a state has
deployed the maximum of available resources, it is therefore
important to go beyond official government budgetary allocations so
as to look at the ‘real’ resources.62

General Comment No 14 of the Committee on ESCR has illuminated,
to a significant degree, the obligations of state parties in respect of
the right to health under article 12 of CESCR. Apart from imposing
obligations of conduct and result, article 12 can also be characterised
in terms of three other types of obligations - obligations to ‘respect,
protect and fulfil’ the rights conferred therein. According to General
Comment No 14, the obligation to respect the right to health in article
12 requires the state, in the main, to refrain from adversely
interfering with the right to health by denying or limiting equal access
for all persons to preventive, curative and palliative health services.63

For example, denial of access to health facilities to particular
individuals or groups based on a discriminatory practice constitutes a
violation of the obligation to respect.64 

The obligation to protect primarily requires the state to prevent
violations of the right to health by third parties by, for example,
ensuring that the private health sector does not become a threat to
availability, accessibility, acceptability and quality of health care, or
ensuring that health care professionals meet the appropriate
standards of education and discharge their duties with the requisite
skill and standard of care.65 Failures to discourage production,
marketing and consumption of harmful substances such as tobacco
and narcotics, or to enact laws to prevent damage to the
environment, exemplify instances of a violation of a duty to protect.66 

58 As above.
59 As above.
60 n 57 above, para 12.
61 n 57 above, para 13; Alston & Quinn (n 52 above) 178; RE Robertson ‘Measuring state
compliance with the obligation to devote the maximum available resources to realising
economic, social and cultural rights’ (1994) 16 Human Rights Quarterly 693 698.
62 Alston & Quinn (n 52 above) 178.
63 General Comment No 14 (n 6 above) para 34.
64 n 53 above, para 50.
65 n 53 above, para 35.
66 n 53 above, para 51.
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The obligation to fulfil requires the state to take positive measures
to assist individuals and communities in realising the right to health.67

The adoption of legislation and policies for realising the right to
health, the provision by the state of health care services, including
immunisations, and ensuring access to underlying determinants of
health such as nutritiously safe food, potable drinking water, basic
sanitation and adequate housing and living standards are examples of
the obligation to fulfil. Insufficient expenditure or the misallocation
of public resources which results in the non-enjoyment of the right to
health, particularly by vulnerable individuals and communities, and
failure to take measures to ameliorate inequitable distribution of
health services are likely to be the most widespread kinds of
violations of the duty to fulfil, especially in countries with extreme
disparities in wealth and living standards.

As alluded to earlier, the right to health is closely related to and
dependent upon the realisation of other rights, such as the rights to
food, housing, work and education.68 The right to health is not about
the right to be healthy as some of the factors that influence health,
including heredity and adoption of unhealthy lifestyles, are beyond
the control of the state.69 According to the Committee on ESCR, the
right to health means certain freedoms and certain entitlements.70

On the freedom side, it means a negative right to determine one’s
health, free from undue interference from the state, such as the right
to consent to medical treatment. On the entitlement side, it means a
positive right to the enjoyment of a variety of facilities, goods,
services and conditions necessary for the realisation of the highest
attainable standard of health. In its positive sense, the right to health
imposes affirmative obligations on the state.

The Committee on ESCR has said that the right to health has four
interrelated elements- ‘availability, accessibility, acceptability and
quality’.71 ‘Availability’ requires that the public health care facilities,
goods and services be available in sufficient quantity. ‘Accessibility’
has four overlapping dimensions, namely non-discrimination, physical
accessibility, economic accessibility and information accessibility.
‘Acceptability’ requires that the health care services that are offered
be ethically and culturally acceptable. ‘Quality’ ensures that it is not
mere quantity that matters. Services must also be medically
appropriate and of good quality. 

The requirements of ‘availability, accessibility, acceptability and
quality’ clearly suggest that article 12 is egalitarian in orientation.
Thus article 12 seeks to secure not only non-discrimination, but also
substantive equality in terms of access to health care services. It is
ultimately aimed at attaining equal health outcomes for all persons,
irrespective of means. This is underscored by a reaffirmation by the
Committee on ESCR of the observation it made in General Comment

67 n 53 above, paras 36-37.
68 n 53 above, para 3.
69 n 53 above, paras 8 & 9.
70 n 53 above, para 8.
71 n 53 above, para 12.
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No 3 that the state has certain core obligations so as to ensure that a
minimum essential level of the right to health is satisfied.72 Essential
primary health care is seen as a core minimum, and should be
interpreted in the light of instruments such as the Alma Ata
Declaration,73 and the Programme of Action of the International
Conference on Population and Development.74 According to CESCR, at
the very minimum, core obligations in respect of the right to health
include the following obligations:75

• ensuring the right of access to health facilities, goods and services
on a non-discriminatory basis, especially for vulnerable or
marginalised groups;

• ensuring access to minimum essential food which is nutritionally
adequate and safe;

• ensuring access to basic shelter, housing and sanitation, and an
adequate supply of safe and potable water;

• providing essential drugs as defined under the WHO Action
Programme on Essential Drugs;76

• ensuring equitable distribution of all health facilities and goods;
• adopting and implementing a national public health strategy and

plan of action, on the basis of epidemiological evidence,
addressing the health concerns of the whole population.

General Comment No 14 treats core obligations as strict non-
derogable obligations.77 It emphasises that a state cannot, under any
circumstances whatsoever, justify its non-compliance with core
obligations.78 Thus a state cannot attribute, at all, failure to comply
to lack of resources. In this regard, General Comment No 14 is a
departure from General Comment No 3 (discussed above), which
treats core obligations as rebuttable rather than irrebuttable
obligations. The Maastricht Guidelines have reiterated this strict
approach.79 The virtue of the strict approach is that it is strongly
egalitarian. It takes the idea of substantive equality seriously by
requiring states to provide a minimum floor of health services in a
manner comparable to the immediate realisation of civil and political
rights. The rationale of requiring every state to comply with the core

72 n 53 above, para 43.
73 World Health Organisation Primary health care: Report of the International
Conference on Primary Health Care (1978).
74 n 29 above.
75 General Comment No 14 (n 6 above) para 43.
76 Essential drugs are those medicines that satisfy the priority health care needs of a
given population. They are selected with due regard to public relevance, efficacy,
safety and comparative cost-effectiveness. Essential medicines are intended to be
available at all times in adequate amounts, in appropriate dosage forms, with assured
quality and adequate information, and at a price the individual and the community
can afford. The implementation of the concept of essential medicines is intended to
be flexible to accommodate different situations. Ultimately, to determine what
constitutes an essential medicine is a national responsibility. World Health
Organisation The 12th WHO model list of essential medicines (2002).
77 General Comment No 14 (n 6 above) para 47.
78 As above.
79 Maastricht Guidelines (n 43 above) paras 9 & 10.
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obligations is that they are relatively affordable and do not require a
significant diversion of resources.80 

However, to be workable universally, including in developing
countries, minimum core obligations should not be interpreted
literally, but purposively. A purposive interpretation should
necessarily take into account circumstances beyond the reasonable
control of the state or force majeure.81 Also, it should necessarily
distinguish between inability to comply and unwillingness to comply
on the part of the state.82

The egalitarian orientation of article 12 is also evident from health
indicators and benchmarks that the Committee on ESCR has said are
appropriate for guiding as well as monitoring implementation at
national and international levels.83 These indicators and benchmarks
include those that have been developed by United Nations (UN)
agencies such as the WHO, United Nations Children’s Fund (UNICEF)
and the United Nations Population Fund (UNPFA). Others have been
developed in documents representing international consensus such as
the Cairo Programme,84 the Cairo Plus Five,85 the Beijing Platform,86

and the Beijing Plus Five.87 
Health and health-related indicators are regarded as germane in

determining whether governments are meeting their obligations
under CESCR. Thinking on health indicators, human rights indicators
and human development indicators is evolving. A distinction that is
often made is between those indicators that measure access to
services, often called health service or health coverage indicators,
and those that measure health status, often called health status
indicators. An example of a health service indicator is the percentage
of births attended by a skilled health attendant in a given year. An
example of health status indicator is infant mortality rates, that is the
percentage of infants under the age of one that die in a given year. 

Some indicators are more developed than others. In the context of
reproductive health, for example, global indicators that are
reasonably precise and workable have been developed by the WHO
and in international documents.88 The WHO’s indicators for
reproductive health include the following:

• contraceptive prevalence rate;
• maternal mortality ratio;
• percentage of women attended, at least once during pregnancy,

by skilled health personnel for reasons relating to pregnancy;
• percentage of births attended by skilled health personnel;

80 Dankwa et al (n 43 above) 717.
81 Maastricht Guidelines (n 43 above) para 13; Dankwa et al (n 43 above) 719. 
82 As above.
83 General Comment No 14 (n 6 above) paras 57 & 58.
84 n 29 above.
85 United Nations (n 30 above).
86 Report of the Fourth World Conference on Women (n 31 above).
87 Report of the Ad Hoc Committee of the Whole of the Twenty-Third Special
Session of the General Assembly (n 32 above).
88 Cook et al (n 20 above) 225-228.

61

Socio-Economic Rights: Basic Concepts and Principles



• number of facilities with functioning basic essential obstetrics
care per 500 000 population;

• number of facilities with functioning comprehensive essential
obstetric care per 500 000 population;

• percentage of live births of low birth weight (<2 500g);
• percentage of women of reproductive age (15-49) screened for

haemoglobin levels who are anaemic;
• percentage of obstetrics and gynaecological admissions due to

unsafe abortion;
• prevalence of fertility in women; and
• positive syphilis serology prevalence in pregnant women.89

For the indicators to work, they must be translated into a standard for
measuring compliance according to agreed international standards.
An example in this regard is the following standard for measuring
compliance offered by Cairo Plus Five:90

In order to monitor progress towards the achievement of the goals of the
International Conference on Population and Development for maternal
mortality, countries should use the proportion of births assisted by skilled
attendants as a benchmark indicator. By 2005, where the maternal
mortality rate is very high, at least 40 per cent of all births should be
assisted by skilled attendants; by 2010, this figure should be at least 50
per cent and by 2015, at least 60 per cent. All countries should continue
their efforts so that globally, by 2005, 80 per cent of all births should be
assisted by skilled attendants, by 2010, 85 per cent and by 2015, 90 per
cent.

However, as Yamin and Maine have noted, the indicators that have
been developed are not without limitations.91 The indicators assume
a certain level of capacity on the part of the state in gathering and
interpreting data, yet such capacity may be lacking. Developing
countries, especially, lack adequate systems for gathering data
about, for example, maternal mortality. Maternal deaths may go
unreported in rural areas where health facilities are largely deficient
due to the historical urban-rural chasm that still plagues many
developing countries. But the problem of capacity is not peculiar to
developing countries. Yamin and Maine point to a study in the United
States, which found that as many as 50% of all pregnancy-related
deaths may have gone unrecognised.92 Another limitation of the
indicators is that while, for example, an unfavourable maternal
mortality rate is an indication that something is wrong, it does not at
the same time spell out what precise remedial action or actions need
to be taken.93 For these reasons, the indicators should be used
cautiously and in combination with other interpretive guidelines.

89 World Health Organisation Reproductive health indicators for global monitoring:
Report of the Second Interagency Meeting (2001).
90 United Nations (n 30 above) para 64; Cook et al (n 20 above) 62-63.
91 AE Yamin & DP Maine ‘Maternal mortality as a human rights issue: Measuring
compliance with international treaty obligations’ (1999) 21 Human Rights Quarterly
574-576.
92 As above, 574; C Berg et al ‘Pregnancy-related mortality in the United States
1987-1990’ (1996) 88 Obstetrics and Gynaecology 161.
93 Yamin & Maine (n 91 above) 575-576.
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 Interpreting the right to health under human rights treaties 
other than CESCR

Though the right to health has primarily been developed under CESCR,
other treaties have also facilitated the development of its normative
content, and in particular, the nature and scope of state obligations.
The Committee on the Elimination of Discrimination Against Women
(Committee on CEDAW), in its General Recommendation 24, has
contributed to the elucidation of the obligations imposed by the right
to health in the particular context of article 12 of CEDAW.94 Article
12 provides that:

(1) States Parties shall take all appropriate measures to eliminate
discrimination against women in the field of health care in order to
ensure, on a basis of equality of men and women, access to health care
services, including those related to family planning.
(2) Notwithstanding the provisions of paragraph 1 of this article, States
Parties shall ensure to women appropriate services in connection with
pregnancy, confinement and the post-natal period, granting free services
where necessary, as well as adequate nutrition during pregnancy and
lactation.

General Recommendation 24 has reinforced the importance of the
right to health in respect of the particular circumstances of women
and their historically vulnerable position. Its focus is the elimination
of discrimination and the achievement of equality for women in the
sphere of health.95 In the particular circumstances of women,
services must respond to the specific needs of a vulnerable and
marginalised group. States should take into account that women are
disproportionately vulnerable to gender discrimination and gender
violence among other social ills. Health care services must be
consciously gender-sensitive so as to be able to, inter alia, undertake
preventive, promotional and remedial action to shield women from
the impact of harmful socio-cultural practices. An illustration of
gender sensitivity is taking cognisance of traditional practices such as
female genital cutting (circumcision/mutilation), polygamy and
marital rape that render women more vulnerable to HIV and other
sexually transmitted diseases.96

A gender-based approach in planning and implementing
programmes is part of eliminating discrimination against, and
realising substantive equality for, women. It requires disaggregation
of health and socio-economic data according to sex so as to be able
to identify and remedy inequalities in health.97 Where necessary, the
state should supply free services to ensure safe pregnancies,
childbirth and post-partum periods for women. States have a duty to
ensure that women realise the right to safe motherhood and

94 CEDAW General Recommendation 24 (1999).
95 Cook et al (n 20 above) 198-202.
96 n 94 above, para 18.
97 n 94 above, para 9.
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emergency obstetric services, and should allocate these services to
the maximum extent possible.98 

In terms of concrete actions for discharging obligations pursuant to
article 12, General Recommendation 24 has in essence recommended
the following on the part of the state:99

• implementing a comprehensive national strategy to promote
women’s health throughout their lifespan;

• allocating adequate budgetary, human and administrative
resources to ensure that women’s health receives a share of the
budget which is substantively equal to that of men;

• adopting a gender perspective in all policies and programmes
affecting women’s health;

• ensuring removal of all barriers to women’s health;
• prioritising prevention of unwanted pregnancy through family

planning and sexuality education;
• reducing maternal mortality through safe motherhood services;
• where possible decriminalising abortion to remove punitive

provisions imposed on women who seek abortion;
• monitoring provision of health services to women by public, non-

governmental and private organisations to ensure equal access
and quality of care;

• ensuring that all health services are consistent with the human
rights of women, including the rights to autonomy, confidentiality,
and informed consent; and

• ensuring that the training curricula of health workers included
comprehensive, mandatory, gender-sensitive courses on women’s
health and human rights.

Ensuring equality in fact 

Various international human rights treaties enable the use of
temporary special measures to achieve equality in fact. Sometimes
known as affirmative action programmes, temporary special measures
are aimed to achieve equality in fact or de facto equality. Such
measures are used to go beyond the requirements of mere formal
equality or equality of opportunity to ensure equality in particular
contexts such as health care. Article 4(1) of CEDAW distinguishes as
permissible temporary special measures aimed at achieving
substantive equality between women and men from otherwise
discriminatory measures. Similarly, CERD, in article 1, paragraph 4,
explains that special measures taken to bring the status of a particular
racial or ethnic group in line with other groups shall not be deemed
discriminatory, provided they are discontinued after equality among
the groups has been achieved. 

There is scope for the application of temporary special measures to
promote equality in the health care context. Where health service
indicators, such as percentage of births attended by skilled

98 n 94 above, para 27.
99 n 94 above, paras 29-31.
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attendants, show unreasonable disparities among racial/ethnic
groups in access to health services, temporary measures might be
called for to ensure improved equality in skilled attendance. Where
health status indicators, such as infant mortality rates, show
unreasonable disparities in infant death rates by sex, temporary
special measures might well be necessary to improve infant survival
rates of the infant group that is disadvantaged by sex. 

CEDAW might mandate the adoption of temporary special measures
in the health context when they are the most appropriate means of
achieving de facto equality, because article 12 refers to ‘all
appropriate’ measures in an obligatory manner. The mandate to
adopt temporary special measures as the most appropriate means is
underscored by CEDAW General Recommendation 25.100 

The idea of temporary special measures might well be appropriate
under article 3 of CESCR, requiring the equal enjoyment of economic,
social and cultural rights, when the means employed are proportional
to the end of achieving equality in the protection of a particular right,
such as health under article 12.

Possible limitations on rights

Under international human rights law, limitations of some rights are
permissible if such restrictions are necessary to achieve overriding
objectives such as public health, the rights of others, commonly
agreed morality, public order, the general welfare in a democratic
society, and national security. There are some rights, such as the right
to life and the right to be free from torture that are absolute and
cannot be limited in any circumstances, even in times of emergency.
Other rights, such as the right to health, can be limited. Article 4 of
CESCR explains that ‘the state may subject such rights only to such
limitations as are determined by law only in so far as this may be
compatible with the nature of these rights and solely for the purpose
of promoting the general welfare in a democratic society’. 

The Limburg Principles on the Implementation of Economic, Social
and Cultural Rights explain that ‘[a]rticle 4 was primarily intended to
be protective of the rights of individuals rather than permissive of the
imposition of limitations by the state’.101 Moreover, article 4 ‘was not
meant to introduce limitations on rights affecting the subsistence or
survival of the individual or integrity of the person’.102  The Limburg
Principles clarify the phrases of article 4 in the following ways:

• The phrase ‘determined by law’: The Principles explain that ‘[n]o
limitation on the exercise of economic, social and cultural rights
shall be made unless provided for by national law of general

100 General Recommendation 25 on art 4(1) of the CEDAW Convention, on temporary
special measures, advance unedited copy, CEDAW/C/2004/1/WP1/Rev 1; See I
Boerefijn et al (eds) Temporary special measures: Accelerating de facto equality of
women under article 4(1) UN Convention on the Elimination of All Forms of
Discrimination Against Women (2003).
101 Limburg Principles (n 43 above) para 46.
102 n 101 above, para 47.
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application which is consistent with the Covenant and is in force
at the time the limitation is applied’.103 In addition, the
Principles explain that laws and rules imposing limitations on the
exercise of such rights shall not be ‘arbitrary or unreasonable or
discriminatory’,104 they shall be ‘clear and accessible to
everyone’,105 and adequate safeguards and remedies ‘shall be
provided by law against illegal or abusive imposition’ of such
limitations.106

• The phrase ‘promoting the general welfare’ is to be ‘construed to
mean furthering the well-being of the people as a whole’.107

• The phrase ‘in a democratic society’ places a further restriction
on the application of limitations by placing the burden on the
state ‘imposing limitations to demonstrate that the limitations do
not impair the democratic functioning of the society’.108

• The restriction ‘compatible with the nature of these rights’
requires that ‘a limitation shall not be interpreted or applied so
as to jeopardise the essence of the right concerned’.109

For example, the right to certain kinds of health care, such as pain
control through opiates such as marijuana, might be legitimately
limited by law to serve a public interest in the regulation of addictive
substances. In respect of cannabis, for example, despite its known
medicinal effects, it is listed as an undesirable dependence-producing
substance in Part III of Schedule 2 of the Drugs and Drug Trafficking
Act 140 of 1992 (Drugs Act). Its use or possession is prohibited by
section 4b of the Drugs Act, unless it has been duly acquired for
medicinal purposes in accordance with the requirements under the
Medicines and Related Substances Control Act 101 of 1965, and is
being used for such medicinal purposes. 

In Prince v The President of the Law Society of the Cape of Good
Hope,110 the Constitutional Court observed that legislative re-
strictions on the use and possession of cannabis are intended to
protect the general public against the harm caused by the use of
drugs. Another example is the right of confidentiality of a patient who
is HIV positive that might be restricted in the situation where the right
of another specifically identified individual is at imminent risk of
harm. If it has been established that the HIV-positive patient refuses
to inform his or her partner, and it is strictly necessary for the purpose
of preserving the health of that identified person, the law and codes
of medical ethics allow for protective disclosure of this otherwise
confidential information. Limited disclosure is required for the

103 n 101 above, para 48.
104 n 101 above, para 49.
105 n 101 above, para 50.
106 n 101 above, para 51.
107 n 101 above, para 52.
108 n 101 above, paras 53-54.
109 n 101 above, para 56.
110 2002 3 BCLR 231 (CC).
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legitimate reason of preserving the life or health of an identifiable
person.111 

Monitoring compliance

The task of monitoring compliance with human rights treaties is the
responsibility of a committee of the respective treaty.112 In the case
of CESCR, for example, it is the Committee on ESCR that is the
monitoring body. In respect of CEDAW, it is the Committee on CEDAW.
States that have ratified a treaty are obliged to provide, on a periodic
basis, a report showing how the state has complied with treaty
obligations in the domestic sphere.113 Civil society organisations can
play a significant role in complementing the reporting process through
the submission of their own reports. In response to reports, the
monitoring committee issues Concluding Observations which are
statements indicating the achievements of the reporting state as well
as any concerns that the committee might have.114 The concerns
often take the form of pointing out significant or serious shortcomings
in the county’s health care systems or health indicators, and
imploring the state party to take action to address areas of need and
deprivation. For example, in 2000, the Committee on ESCR said this
of Congo:115

the Committee expresses its grave concern regarding the decline of the
standard of health in the Congo. The AIDS epidemic is taking a heavy toll
on the country, while the ongoing financial crisis has resulted in a serious
shortage of funds for public health services, and for improving the water
and sanitation infrastructure in urban areas. The war has caused serious
damage to health facilities in Brazzaville. According to a joint study of
the WHO and UNAIDS, some 100 000 Congolese, including over 5 000
children were affected by HIV at the beginning of 1997. More than 80 000
people are thought to have died from AIDS, with 11 000 deaths reported
in 1997 alone. Some 45 000 children are said to have lost either their
mother or both parents as a result of the epidemic.
The Committee strongly urges the State Party to pay immediate attention
to and take action with respect to the grave health situation in its
territory, with a view to restoring the basic health services, in both urban
and rural areas, and to preventing and combatting HIV/AIDS and other
communicable diseases such as cholera and diarrhoea. The Committee

111 United Nations HIV/AIDS and human rights: International guidelines (1998) 42
(Restrictions and Limitations). By way of analogy, in an American case, Tarasoff v
Regents of the University of California (1976) 551 P 2d 334, the California Supreme
Court held that where a mentally disturbed student had confided in a university
counsellor his intention to kill a girlfriend, notwithstanding the confidential nature of
the information, there was a duty upon the counsellor to warn the girl or her parents
about the danger as the danger of death of or serious injury to an identifiable person
was foreseeable. The Court said: ‘The protective privilege ends where public peril
begins.’ 
112 Cook et al (n 20 above) 153-154.
113 See eg art 16 of CESCR which says that ‘[t]he States Parties to the present
Covenant undertake to submit in conformity with this part of the Covenant reports on
the measures which they have adopted and the progress made in achieving the
observance of the rights recognised herein’.
114 Cook et al (n 20 above) 154, 249-250.
115 Concluding Observations of the Committee on ESCR: Congo 23/105/2000 E/C 12/
1/Add 45 paras 21 & 28.
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also encourages the Government to work closely with WHO and UNAIDS,
in its efforts to cope with these problems. 

Guidance about the nature and content of treaty duties is found in
General Recommendations, General Comments and other guidelines
that are developed by the committees from time to time.116 Over and
above clarifying the obligations of the state, General Comments also
serve the purpose of promoting an understanding of human rights
responses in the light of new challenges, such as the challenge posed
by the AIDS pandemic. In this connection, for example, in 2003, the
Committee on the Rights of the Child issued General Comments No 3
and No 4 which are ultimately aimed at promoting the realisation of
human rights of children in the context of HIV/AIDS and adolescent
health respectively, as guaranteed under the Convention on the
Rights of the Child. Decisions of treaty bodies in respect of those
treaties where complaints procedures are available also assist in the
clarification of state duties under the treaties. 

It should generally be conceded that the efficacy of the
international human rights framework for protecting rights
concerning health largely depends on co-operation rather than
coercion. The Committee on ESCR, for example, does not have
complaints procedures and institutions for adjudicating individual
violations. Notwithstanding these limitations, international human
rights law has the capacity to play a significant role in the application
and interpretation of domestic law concerning health. In this regard,
as will be elaborated upon in the next section, South Africa is a case
in point. 

Introduction

The discussion in this section will essentially revolve around section
27 of the Constitution, not least because it provides the most direct
and universal statement about a right concerning health under the
South African Constitution. However, in the course of discussing
section 27, reference will be made to other pertinent constitutional
rights.

116 Thus far, General Recommendation 24 on CEDAW, General Comment No 14 on
CESCR and General Comments Nos 3 and 4 on CRC have been the most important
specific interpretative sources that have emanated from the treaty bodies in respect
of the international human right to health.
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South Africa is one of a variety of 109 jurisdictions, such as
Brazil,117 Chile118 and Venezuela,119 to have embraced the idea of
providing for a right concerning health in a substantive and justiciable
form, especially in terms of recognition in a national constitution.120

The most direct expression of a fundamental right concerning health
is found in the provisions of section 27 of the Constitution. Section 27
provides that:121

1 Everyone has the right to have access to
(a) health care services, including reproductive health care;
(b) sufficient food and water; and
(c) social security, including, if they are unable to support themselves
and their dependants, appropriate social assistance.
2 The state must take reasonable legislative and other measures, within
its available resources, to achieve the progressive realisation of each of
these rights.
3 No one may be refused emergency medical treatment.

However, section 27 is not the only provision dealing with a right
concerning health. Section 12 of the Constitution provides everyone
with a right, inter alia, to bodily and psychological integrity including
the right ‘to make decisions concerning reproduction’122 and ‘not to
be subjected to medical or scientific experiments without their
informed consent’.123 Children are guaranteed a right to ‘basic health
care services’.124 Everyone has a right ‘to an environment that is not
harmful to their health’.125 Everyone who is incarcerated by the
state, including every sentenced prisoner, has a right to conditions of
detention that are consistent with human dignity, including the
provision ‘at state expense’ of ‘adequate medical treatment’.126 As
with the international right to health, it must be noted that there are
also constitutional provisions that have an indirect bearing on health

117 Art 196 of the Constitution of the Federal Republic of Brazil of 1988 as amended
in 1998 provides that ‘[h]ealth is the right of all persons and the duty of the state and
is guaranteed by means of social and economic policies aimed at reducing the risk of
illness and other hazards and of universal and equal access to all actions and services
for the promotion, protection and recovery of health’; RJ Cook et al Advancing safe
motherhood through human rights (2001) 42.
118 Art 19 of the Constitution of Chile of 1980 provides that the right to health
protection is guaranteed to all persons and that the state protects free and equal
access to activities for the promotion, protection and recovery of health and for
rehabilitation of the individual; Toebes (n 1 above) 665.
119 Art 76 of the Venezuelan Constitution of 1961 says: ‘All persons have a right to
the protection of health. The authorities shall see to the maintenance of public health
and shall provide the means of prevention and care for those who lack them.’ Cook et
al (n 117 above) 84.
120 ED Kinney ‘The international human right to health: What does this mean for our
nation and world?’ (2001) 34 Indiana Law Review 1457.
121 Our emphasis.
122 Sec 12(2)(a).
123 Sec 12(2)(c).
124 Sec 28(1)(c). 
125 Sec 24(a).
126 Sec 35(2)(e).
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such as the rights to equality,127 human dignity,128 life,129 housing,130

and food, water and social security.131 
To understand the significance of section 27 as a fundamental right

concerning health, it is essential to take cognisance of the country’s
historical circumstances, and the transformation process under the
new democratic dispensation, including the move towards substantive
equality under the Constitution.

A legacy of gross inequality

Historically, income, geographical location, and most importantly
race or ethnicity, have been the arch determinants of the quantity
and quality of health care received by South Africans for the greater
part of the twentieth century.132 The health care system that the
African National Congress-led government inherited in 1994, following
the first democratic elections, can scarcely be described as functional
and much less as egalitarian. Instead, the Medical Research Council’s
description of the South African health care system a few years earlier
as ‘a bureaucratic entanglement of racially and ethnically fragmented
services; wasteful, inefficient and neglectful of the health of more
than two-thirds of the population’ is more fitting.133 The new
government came to power at the tail end of a long period that
through a combination of deliberate official policy, discriminatory
legislation and at times benign neglect, had managed firmly to
imprint on the country’s health care system a number of chronic
maladies.

Van Rensburg et al have described and analysed the maladies that
have afflicted the South African health care system for the greater
part of the last century.134 They can be subsumed under five main
categories. The first is the dominance of curative-orientated health
care. On the one hand, the exponential growth of Western modern
medicine in this century has been a boon. It has yielded real gains to
the health of the populace, including the eradication or control of
many infectious diseases. However, on the other hand, modern
medicine has become a victim of its own success in that it has led to

127 Sec 9.
128 Sec 10.
129 Sec 11.
130 Sec 26.
131 Sec 27.
132 HCJ Van Rensburg et al Health care in South Africa: Structure and dynamics
(1992) 56-94.
133 Medical Research Council Changing health in South Africa: Towards new
perspectives in research (1991).
134 Van Rensburg et al (n 132 above) 56-94. See also C de Beer The South African
disease: Apartheid health and health services (1984); M Savage & SR Benatar ‘An
analysis of health and health services’ in RA Schrire (ed) Critical choices for South
Africa: An agenda for the 1990s (1990) 147-167; HCJ van Rensburg & A Fourie
‘Inequalities in South African health care. Part I: The problem - manifestation and
origins’ (1994) 84 South African Medical Journal 95-103; HCJ van Rensburg & SR
Benatar ‘The legacy of apartheid in health and health care’ (1993) 24 South African
Journal of Sociology 99-111; African National Congress National Health Plan South
Africa (1994) 27-32.
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over-dependence on massively expensive hospital-based care, at the
expense of affordable, preventative, community-based care. A report
published in 1995, for example, indicates that in the 1992/93
financial year, 81% of public health expenditure was towards curative
hospital-based care of which 44% was allocated to tertiary or
academic hospitals.135

The second is the intensification of racial segregation in the
provision of services. Race or ethnicity rather than need has,
indubitably, been the most important variable determining
quantitative and qualitative access to health care. In colonial and
apartheid South Africa in particular, health care also became an
integral part of a system that was intended to maintain white
supremacy.136 At the height of apartheid, whites disproportionately
enjoyed the bulk of public expenditure on health care and received
four times more per capita than their African counterparts, while
coloureds and Indians enjoyed a somewhat intermediate share.137

There was also a racial fragmentation of services which was taken
to absurd heights by the creation of separate departments of health
for each of the ten ‘bantustans’ serving the African population under
the ‘homelands’ policy of the 1950s,138 and separate departments for
coloureds, Indians and whites under the tricameral Constitution of
1983.139 It was not until 1990 that social amenities such as health care
were desegregated on the statute book.140 But by then, the die of
pervading and lasting socially engineered inequality in health care
had been firmly cast.141

Thirdly, even putting aside the element of racial segregation and
fragmentation, another compounding factor has been the functional
fragmentation of services, which has its origins in the Public Health
Act of 1919.142 The Act bequeathed to the country a three-tiered,
uncoordinated and uncomplimentary system of organising and

135 Health Systems Trust & World Bank Health expenditure in South Africa (1995);
South African Institute of Race Relations South Africa survey 1995/96 (1995) 208.
136 M Price ‘Health care as an instrument of apartheid policy in South Africa’ (1986)
1(2) Health Policy and Planning 158-170.
137 HCJ van Rensburg ‘South African health care in change’ (1991) 22 South African
Journal of Sociology 1 5. The classification of South African population groups into
‘Africans’, ‘coloureds’, ‘Indians’ and ‘whites’ is a necessary consequence of the
official government policy of apartheid (or separate development). Legislation such as
the Group Areas Act 41 of 1950 recognised, but also required such classification.
Notwithstanding the offensive nature of such classification, structural inequality in
South Africa cannot be understood without its use.
138 Van Rensburg et al (n 132 above) 65-68. The bantustans were ‘mini states’
created for Africans by the apartheid government so as to separate them from ‘white’
South Africa. Policy decreed that Africans residing in ‘white’ South Africa had to be
linked by ethnic descent to a ‘homeland’ or ‘bantustan’ where they would claim
political rights and citizenship, and, in consequence, relinquish any claims to
citizenship in ‘white’ South Africa; Price (n 136 above).
139 Constitution of the Republic of South Africa Act 110 of 1983; L Baxter
Administrative law (1984) 103-112; Van Rensburg et al (n 132 above) 69-71. 
140 Most of the racially discriminatory laws were repealed by the Abolition of Racially
Based Measures Act 108 of 1991 as part of the transition towards a constitutional
democracy that culminated in the interim Constitution of 1994.
141 Van Rensburg & Benatar (n 134 above) 99-111.
142 Public Health Act 36 of 1919; Van Rensburg et al (n 132 above) 59-60.

71

Socio-Economic Rights: Basic Concepts and Principles



dispensing health care services that was to be augmented by
subsequent legislation.143 It created the Department of Public Health,
provincial authorities and local authorities. The rationale was that the
Department of Public Health would function as a co-ordinating and
advisory body for provincial and local authorities. Furthermore, it
would have the responsibility over contagious diseases, protection of
environmental health and provision of district surgeons and
institutions for the mentally ill. Provincial authorities were principally
assigned the responsibility of establishing and managing hospitals.
Local authorities were conceived as agents of the Department of
Public Health, with the responsibility of controlling contagious
diseases.

However, little harmony was obtained under the tripartite
structure of the 1919 Act, especially as between the Department of
Public Health and the provincial authorities.144 The latter tended to
develop autonomously from, if not antagonistically to, the
Department of Public Health. Provincial authorities unduly
concentrated on the provision of urban curative hospital-based care.
Primary and community health care were neglected. It is not without
significance that the National Health Service Commission (the
Gluckman Commission), which was appointed in 1944 to inquire into
the country’s health services, found a system that was not only
fragmented, but also lacking in community-based care.145

The paradigm of a fragmented system that was lacking in cohesion
and community-based care continued largely unmitigated until the
current government assumed office. Earlier attempts to reform the
system so as to introduce cohesion, including the enactment of the
Health Act of 1977,146 did little to change to any substantial degree
the reality of a system that was biased towards urban, curative
hospital-based care. The 1977 Act repealed and supplanted the 1919
Act. Although it was intended to reform the 1919 Act in a fundamental
way, including reorganising health care services and bringing about
greater co-ordination of health services, its impact was, nevertheless,
meagre. The primary failure of the 1977 Act was that it still operated
within the tripartite structure of its predecessor - the 1919 Act - and
an overarching apartheid superstructure in which the primary
beneficiaries of health care were intended to be whites.

A fourth malady is the accentuation of rural-urban discrepancies
and inequalities in the provision of services. For two main reasons,
urban areas have historically consumed a preponderant share of
health care services, but at the expense of rural areas. Firstly, the
establishment and location of health care facilities essentially
adhered to the country’s pattern of urbanisation, which in turn was a
consequence of the development of the mining industry and
industrialisation. Secondly, and equally important, successive

143 Van Rensburg et al (n 132 above) 71-88.
144 n 143 above, 60.
145 Report of the National Health Services Commission (Gluckman Commission) UG
30/1944 (1944).
146 Health Act 63 of 1977.
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governments were primarily preoccupied with establishing facilities
to serve the white population concentrated in urban areas. The
‘homelands’ policy served to accentuate the chasm between rural and
urban areas.

Last, but not least, is the growth of a pluralistic structure of health
care in which the private sector was repeatedly augmented at the
expense of the public sector. A perverse asymmetry has historically
existed between the private and the public sector in terms of
resources and health coverage.147 The private sector commands 60%
of the resources that are spent on health care, yet it provides
coverage for a mere 20% of the population. With the exception of
nursing staff, the private sector employs the majority of health care
professionals. Some 62% of general practitioners, 66% of specialist
practitioners, 93% of dentists and 89% of pharmacists serve the private
sector.148

The National Party government during the 1970s and 1980s through
privatisation policies particularly facilitated the proliferation of the
private sector.149 Privatisation was regarded as indispensable to
achieving efficiency, devolving responsibility to the individual and
reducing the state’s financial burden.150 However, paradoxically
privatisation accentuated rather than ameliorated the state’s burden
in the provision of health care.151 The private sector, prompted by a
profit motive, devised exorbitantly expensive medical schemes that
were focused on curative care and were heavily biased against the
chronically sick, elderly, and poorly remunerated sections of the
population. The preferred class became the younger, healthier and
better remunerated section of the population. It was the state that
ended up as the poorer and more burdened partner with the
responsibility for providing care to 80% of the population that the
private sector regarded as uninsurable.

147 Van Rensburg et al (n 132 above) 202-207.
148 Health Systems Trust & World Bank (n 135 above); Van Rensburg et al (n 132
above) 256-261.
149 Van Rensburg et al (n 132 above) 71 371-380. 
150 Directorate of Social Planning Report on an Investigation into the Present
Welfare Policy in the Republic of South Africa (1995); A Rycroft Welfare rights: Policy
and discretion (1987) 367-373.
151 HCJ van Rensburg & A Fourie ‘Privatisation of South African health care: In whose
interest?’ (1988) 11 Curationis 1.
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Transformation through section 27 of the Constitution

Section 27 translates to the health care sector the values of social
justice, equality under the law and respect for human rights that
underpin the Constitution. By conferring on everyone a right of access
to health care services, the section is designed to provide a legal
foundation for a liberal as well as egalitarian health care system. If
diligently applied, it should secure for patients both formal and
substantive equality in access to health care services.152

Like any provision of the Bill of Rights, section 27 confers relative
rather than absolute rights. It is subject to section 36 of the
Constitution – the limitation clause. Section 27 is about freedoms and
entitlements. On the freedom side, it is about conferring formal
equality to those who wish to access health care services. It ensures
that in a liberal democracy, everyone, irrespective of personal
attributes, can exercise what can be described as a negative right to
pursue rather than receive health care services in the state and
private sectors. In this sense, the right of access to health care is
integral not only to the idea of self-determination or autonomy, but
also to the rights to equality and human dignity. In consonance with
section 9 of the Constitution, access to health care services must be
provided in a manner that is free from any form of direct or indirect
discrimination. Thus, personal attributes or characteristics such as
race, gender, religion or HIV status cannot per se be relied upon by
health care providers as a basis for denying treatment, as that would
constitute unfair discrimination under section 9(3). 

The intention to provide a right of access to health care services,
free from unfair discrimination or any other undue interference, is
even more apparent in the inclusive reference to ‘reproductive
services’ in section 27(1)(a). The reference to reproductive services
is significant in that such services are essentially accessed by women
who, historically, have constituted a vulnerable and disadvantaged
class, not least in respect of access to abortion. The overly restrictive
tone of the Abortion and Sterilization Act of 1975 is in practice a form
of unfair discrimination against women. The 1975 Act caused

152 The Constitutional Court has made it abundantly clear that the goal of equality
must go beyond merely achieving formal equality so as to achieve substantive
equality. See, eg, Brink v Kitshoff 1996 6 BCLR 752 (CC); Prinsloo v Van Der Linde 1997
6 BCLR 759 (CC); President of the Republic of South Africa & Another v Hugo 1997 6
BCLR 708 (CC); Harksen v Lane 1997 11 BCLR 1489 (CC); The City Council of Pretoria v
Walker 1998 3 BCLR 257 (CC); National Coalition of Gay and Lesbian Equality v
Minister of Justice 1999 1 SA 6 (CC) 6; 1998 12 BCLR 1517 (CC) para 74. Substantive
equality entails being alive to socio-economic inequalities and other disadvantages
that have the effect of preventing equality of opportunity and equality of outcome. In
the South African context, especially, it means acknowledging historical inequalities
and disadvantages that were generated by colonialism, apartheid and patriarchy, and
taking restitutionary or remedial steps: F Freedman ‘Understanding the right to
equality’ (1998) 115 South African Law Journal 243; C Albertyn & J Kentridge
‘Introducing the right to equality in the interim Constitution’ (1994) 10 South African
Journal on Human Rights 124; GE Devenish ‘The legal significance of the right to
equality clause in the interim Constitution’ (1996) 1 Stellenbosch Law Review 92; C
Albertyn & B Goldblatt ‘Facing the challenge of transformation: The difficulties in the
development of an indigenous jurisprudence of equality’ (1998) 14 South African
Journal on Human Rights 248 249.
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thousands of women to resort to backstreet abortion, with an
inevitable toll on health and mortality.153 The 1975 Act has since been
reformed by the Choice on Termination of Pregnancy Act of 1996.
Section 27, thus, reinforces the right to equality in section 9 of the
Constitution by ensuring that reproductive health services, including
abortion, are treated like any other services. Such services are
entitled to their legitimate share of resources and ought to be
accessible to everyone, free from unfair discrimination. It is also
worth noting that section 27 is a complement to section 12(2)(a),
which accords everyone a right to bodily and psychological integrity
including a right to make a decision concerning reproduction, which
perforce includes a right to decide about abortion.154 The
fundamental right to make decisions concerning reproduction means
little if it is not underpinned by a right of access to complementary
services.155

Section 27 does not merely enjoin the state to refrain from unfairly
interfering with the right of an individual to pursue health care
services in a liberal state. Its broader significance lies in the fact that
it imposes upon the state a positive duty to provide care according to
need rather than ability to pay. This is made abundantly clear in
section 27(2), which enjoins the state to take reasonable legislative
and other measures, within its available resources, to achieve the
progressive realisation of each of the rights in section 27(1). Thus,
section 27 is also an economic right that is aimed at achieving
substantive equality in respect of access to health care.156 As a socio-
economic right, it poses a challenge to the courts, not least because
the development of socio-economic rights jurisprudence in South
Africa is still in its infancy. To the extent that section 27 seeks to
achieve substantive equality in access to health care, it should be
seen as a compliment to section 9 – the equality clause of the
Constitution.

The Constitutional Court has affirmed that socio-economic rights
are justiciable and that the principle of separation of powers does not
have the effect of depriving courts of competence over such rights.
During the certification process that preceded the adoption of the
final Constitution, it was contended before the Constitutional Court
that socio-economic rights should not be included in the Constitution
because they are not justiciable, not least because their adjudication

153 C Ngwena ‘The history and transformation of abortion law in South Africa’ (1998)
30 Acta Academica 32.
154 n 153 above, 28; Christian Lawyers Association of South Africa & Others v
Minister of Health & Others 1998 11 BCLR 1434 (T).
155 C Ngwena ‘Accessing abortion under the Choice on Termination of Pregnancy Act:
Realising substantive equality (2000) 25 Journal for Juridical Science 19; J Berger
‘Taking responsibilities seriously: The role of the state in preventing transmission from
mother to child’ (2001) 2 Law, Democracy and Development 163 166.
156 C Ngwena ‘Substantive equality in South African health care: The limits of law’
(2000) 4 Medical Law International 2.
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might impact on the budget.157 The Court rejected this argument and
said:158

These rights are, at least to some extent, justiciable. As we have stated
in the previous paragraph, many of the civil and political rights
entrenched in the NT [new text] will give rise to similar budgetary
implications without compromising their justiciability. The fact that
socio-economic rights will almost inevitably give rise to such implications
does not seem to us to be a bar to their justiciability.

South African courts have substantively determined the violation of a
socio-economic right in the context of rights concerning health in
three cases only. The earliest case is B and Others v Minister of
Correctional Services and Others which came before the High
Court.159 The issue was whether refusal by the Department of
Correctional Services to pay for the cost of anti-retroviral therapy for
four applicant prisoners who were HIV positive was a breach of section
35(2)(e) which, inter alia, guarantees a person who is incarcerated a
right to ‘adequate medical treatment’ in the form of anti-retroviral
therapy. Anti-retroviral therapy had been medically prescribed for
two of the applicants. The Court held that the state had a
constitutional duty to provide anti-retroviral therapy but only in
respect of the two applicants for whom it had been medically
prescribed.160

The judicial approach in B and Others has a number of
shortcomings. One shortcoming is that the court did not invoke any
jurisprudence on socio-economic rights or refer to any international
law. The case was resolved on the narrow point that the Department
of Correctional Services had pleaded lack of resources, but had failed
to submit convincing supporting evidence. The Department failed to
persuade the court that the treatment in question would be
unaffordable. Also, a good portion of the case was taken up with
determining whether anti-retroviral therapy was within the ambit of
adequate medical treatment given its costly nature. The court could
have turned to international human rights jurisprudence on this point
but did not do so, save to observe that the term ‘adequate’ was
relative and that its meaning could only be determined according to
a given context, taking into account available resources. In this case,
the court was satisfied that the treatment the prisoners were seeking
was no more than adequate.161 However, it did not seem to trouble
the court that the treatment in question was, on account of cost,
neither available for public health sector patients nor affordable to
millions of South Africans living with HIV/AIDS.162 

In any event, even if it is accepted that the court was correct in
regarding anti-retroviral therapy as adequate medical treatment

157 Ex parte Chairperson of the Constitutional Assembly: In re Certification of the
Constitution of the Republic of South Africa 1996 10 BCLR 1253 (CC).
158 n 157 above, para 78.
159 1997 6 BCLR 789 (C).
160 Para 61.
161 Para 60.
162 C Ngwena ‘AIDS in Africa: Access to health care as a fundamental right’ (2000) 15
SA Public Law 1 17.
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within the meaning of section 35(2)(e) of the Constitution, another
shortcoming with the approach of the court is that the order to
provide anti-retroviral therapy was only made in respect of two of the
applicants for whom such therapy had been prescribed by doctors.
The court did not stop to consider whether anti-retroviral therapy
would also constitute adequate treatment for other prisoners for
whom it had not been prescribed, but were nonetheless living with
HIV/AIDS. Brand J, the trial judge, said this in respect of the
applicants for whom anti-retroviral therapy had not been
prescribed:163

In respect of the third and fourth applicant, no medical practitioner has
thus far prescribed anti-retroviral treatment for them. An order to the
effect that they are entitled to be provided with the drugs that they
claim, would, therefore, in my view, again amount to an instruction to a
medical doctor as to what he should prescribe … I do not believe that this
court is empowered to grant such an order.

Brand J seems to have equated granting an order that there is a
constitutional entitlement to receive anti-retroviral therapy with
positively obliging doctors to prescribe those entitlements. As the
decision of the Constitutional Court in Minister of Health and Others
v Treatment Action Campaign and Others (which is discussed below)
clearly shows, the two are not necessarily the same.164 It would have
been possible for the court to grant a wider order to the effect that
where anti-retroviral therapy is medically indicated for prisoners
living with HIV/AIDS, there is a constitutional duty to provide it on the
part of the state, but subject to available resources, especially as the
court accepted unequivocally that anti-retroviral therapy had
prophylactic benefits.165 That way, the decision of the court would
have assisted other prisoners falling in the same class as the
successful applicants but without the need for further litigation.
Moreover, such an order would not have amounted to depriving
doctors of independent clinical judgment about when to prescribe
anti-retroviral therapy. Instead, it would have provided clearer
guidance to those doctors who are consulted by prisoners living with
HIV/AIDS but refrain from prescribing anti-retroviral therapy in the
belief that the state will, in any event, not provide it. To the extent
that the court refrained from inquiring into the appropriateness of
anti-retroviral therapy for prisoners with the same medical condition
as the successful applicants, the court abdicated its constitutional
obligation under section 35(2)(e). For these reasons, B and Others is
of limited value as a precedent.

The second case is Soobramoney v Minister of Health, KwaZulu-
Natal that was decided by the Constitutional Court.166 The applicant,
a 41 year-old man, was seeking to compel the respondent to provide
him with renal dialysis. He suffered from chronic renal failure. He had
been receiving dialysis through private care, but his funds had run

163 B & Others (n 159 above) para 37.
164 2002 10 BCLR 1033 (CC).
165 B & Others (n 159 above) para 60.
166 1997 12 BCLR 1696 (CC).
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out. He sought to have dialysis provided to him, at state expense, by
a renal unit of a state hospital. He would otherwise die without
dialysis. His request was declined for the reasons that due to scarcity
of resources, access to renal dialysis was rationed and that he did not
meet the medical criteria for providing dialysis at state expense. 

The renal unit could only meet 30% of the demand for renal dialysis.
It could only provide renal dialysis to patients who were candidates
for renal transplantation. Thus, it could only provide dialysis to those
patients who needed it not as lifelong therapy but as short-term
therapy. The applicant, because he also suffered from other diseases,
was not a candidate for transplantation. He suffered from ischaemic
heart disease and was a diabetic with peripheral vascular disease. In
the previous year, he had suffered a stroke. Indeed, his medical
history placed him well outside eligibility for renal dialysis at state
expense.

Though the applicant canvassed several grounds in support of his
application, in the main, he contended that the respondent’s decision
had infringed his right to life under section 11 of the Constitution and
his right not to be refused emergency medical treatment under
section 27(3) of the same. The applicant was unsuccessful. The Court
was of the view that the right to life argument was inappropriate as
the Constitution provided explicitly for rights concerning access to
health care services. In respect of section 27(3), the Court held,
though the section was capable of a broader meaning to include
ongoing treatment for chronic conditions, it had a narrower meaning.
It was not intended for a condition such as chronic renal failure.
Instead it was intended for a sudden catastrophe or unexpected
trauma. The Court was also of the view that even if chronic renal
failure constituted an emergency, the state was not violating its
obligations when it declined to provide renal dialysis, as its resources
were scarce. 

Although the applicant had not raised the issue, the Court also took
the opportunity to consider the application of sections 27(1) and (2)
to the facts of the case. Indeed, the Court suggested that these
sections were more appropriate to the facts of the case than sections
11 or 27(3) of the Constitution. The Court held, unanimously, that on
account of scarcity of resources, it could not be said that the state
had failed to discharge its obligations under section 27(2).167

From the standpoint of judicial precedent, Soobramoney did not
contribute much to the understanding of socio-economic rights.168 A
number of criticisms can be levelled at the approach of the Court. The
criticisms are not to do with the outcome of the case, but the judicial
reasoning. The outcome of the case itself was correct given the
prevailing scarcity of resources to provide lifelong renal dialysis at a

167 Chaskalson P delivered the leading judgment.
168 Ngwena (n 162 above) 13-15; C Scott & P Alston ‘Adjudicating constitutional
priorities in a transnational context: A comment on Soobramoney’s legacy and
Grootboom’s promise’ (2000) 16 South African Journal on Human Rights 206; P de Vos
‘Grootboom, the right of access to housing and substantive equality as contextual
fairness’ (2001) 17 South African Journal on Human Rights 258-259.
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time that the state health sector could meet only 30% of the demand
for renal dialysis.169 Under the guidelines that had been worked out
by the state renal unit, priority was given to patients who were
candidates for renal transplant and, thus, did not require lifelong
dialysis.170 In this case, the applicant was in chronic renal failure. On
account of his poor medical history and prognosis, he was not a
candidate for a kidney transplant. Instead, he required lifelong
dialysis whose cost could not be met under the rationed system. 

One of the shortcomings with Soobramoney is the restrictive
manner in which the Court interpreted section 27(3). It had been
argued by the appellant that section 11 of the Constitution
guaranteeing a right to life was relevant to the interpretation of
section 27(3) to the extent that refusal to provide renal dialysis meant
that the right to life would be nullified. In retort, the Court took the
view that the right to life argument was inappropriate, as the
Constitution had expressly provided provisions governing issues of
access to health care services. In adopting this approach, the Court
unduly minimised the relevance of section 11. Even conceding that
chronic renal failure of the type that the appellant was afflicted with
did not constitute a medical emergency as contemplated by section
27(3), the effect of the Court’s interpretation was to cast the
provisions of the Bill of Rights as atomistic elements rather than units
of an interconnected web. Indeed, it is not inappropriate to interpret
the Court’s approach to section 27(3) as legalistic to the extent that
it detracted from the generous purposive/contextual approach to
constitutional interpretation. This is out of sync with the Court’s own
professed approach or human rights jurisprudence in general.171 Fear
that a holistic line of interpretation might lead to consumers of health
care services making additional demands on the state should not have
dissuaded the Court from interpreting section 27(3) as a positive right
that is in part animated by section 11 – the right to life. 

The Court also categorically interpreted section 27(3) as a negative
rather than a positive right.172 In the view of the Court, section 27(3)
created a negative right only - the right not to be turned away
arbitrarily by an institution or facility that is able to provide
emergency treatment.173 To the extent that the Court’s approach can
be construed as imposing no obligation upon the state, especially, to
develop and make available emergency services, the Court
undermined the import of the duties of health care providers.174

Socio-economic rights draw sustenance from the imposition of
positive obligations. It means precious little to say that no one may be
refused emergency medical treatment and yet to decline to impose
on health care providers a positive duty to make such treatment

169 Soobramoney (n 166 above) para 26.
170 As above.
171 S v Makwanyane & Another 1995 6 BCLR 665 (CC) para 9; J de Waal et al The Bill
of Rights handbook (2001) 130-135.
172 Soobramoney (n 166 above) para 20.
173 As above.
174 Scott & Alston (n 168 above) 235-237.
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available. Scott and Alston have described the Court’s approach as
constituting ‘negative textual inferentialism’.175 The proper way to
limit the appellant’s demand for renal dialysis should not have been
an attempt to resurrect a literal approach but an application of
section 27(2) which renders the provision of health care resources
subject to available resources. 

Another shortcoming with Soobramoney is that the Court seemed
to paint an unduly limited role for the courts in decisions on allocation
of health care resources and in the protection of socio-economic
rights in general. Moellendorf’s argument that the Court’s approach
has the unfortunate consequence of making socio-economic rights
wholly dependent on, rather than informative of, executive policy,
has much cogency.176 The Court took, as its starting point, that once
it is asserted by a provincial or national health care provider that
resources are unavailable, then that per se limits the realisation of a
right of access to the service sought. There is no promise in the
judgment that the Court would be keen to inquire into whether the
state and the province were in fact according due priority to the
realisation of the right sought, by making available resources that
ought to be available and utilising such resources effectively. It seems
enough for the health care provider to ‘toll the bell of tight
resources’.177 The task of the Court seems to have been limited to
conducting judicial review in the traditional sense and to inquire only
into the form rather than the substance of the decision to ensure that
it is taken without bias, after weighing all relevant factors and
excluding all extraneous factors.178 Ultimately, what is intended to
be a justiciable right may unwittingly be effectively reduced to the
status of a directive. Indeed, Madala J, in his supporting judgment,
did in fact make the error of describing some of the socio-economic
rights in the Constitution as mere aspirations to strive for, rather than
rights proper.179

Moreover, what is missing from Soobramoney is a systematic
approach to the determination of a socio-economic right and a clear
articulation of the normative content of the right to health care
services.180 Soobramoney did not really lay down any guidelines that
could be followed when interpreting socio-economic rights so as to
illuminate and indigenise jurisprudence on socio-economic rights, and
also to guide lower courts with jurisdiction to determine
constitutional matters. The Court did not consider how the right to
health or the right of access to health care has been interpreted under

175 n 174 above, 237. 
176 D Moellendorf ‘Reasoning about resources: Soobramoney and the future of
economic rights claims’ (1998) 14 South African Journal on Human Rights 327 332.
177 R v Cambridge Health Authority, ex Pb (a minor) (QBD) 25 BMLR 5 17, per Laws J;
Soobramoney (n 166 above) para 52 per Sachs J where, drawing from Cambridge
Health Authority, the learned judge said that ‘[i]n a case as the present which
engages our compassion to the full, I feel it necessary to underline the fact that
Chaskalson P’s judgment, as I understand it, does not “merely toll the bell of lack of
resources”.’
178 Baxter (n 139 above) 475-534.
179 Soobramoney (n 166 above) para 42.
180 Ngwena (n 162 above) 13-15.
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international human rights instruments. In particular, the Court failed
to make use of jurisprudence that has been developed by the
Committee on ESCR. Thus, while the Court arrived at the correct
conclusion, its approach fell short of a diligent consideration of
relevant law. This was a serious shortcoming on the part of the Court,
not least because the Constitution enjoins the courts to consider any
relevant international law, and to adopt an approach that is
consistent with international law where that is possible.181

The third case to raise an issue of the enforcement of a socio-
economic right concerning health is Minister of Health and Others v
Treatment Action Campaign and Others.182 This was an appeal by the
government against the decision of the High Court in Treatment
Action Campaign and Others v Minister of Health and Others.183 The
applicants had challenged the decision of government to confine the
dispensation of Nevirapine to 18 pilot sites only (two in each of the
country’s nine provinces) for the purpose of prevention of mother-to-
child transmission of HIV (PMTCT). 

The main argument of the applicants was that the government’s
failure to provide universal access to anti-retroviral therapy in the
public health sector to prevent mother-to-child transmission of HIV,
constituted a series of breaches of provisions of the Constitution,
namely section 7(2) which enjoins the state to respect, protect,
promote and fulfil the rights in the Bill of Rights; section 10 which
guarantees everyone a right to human dignity; section 12(2)(a) which
guarantees everyone a right to bodily and psychological integrity,
including the right to make decisions about reproduction; section 27
which guarantees everyone a right of access to health care services,
including reproductive health care; section 28(1)(c) which, inter alia,
guarantees a child a right to basic health care; section 195 which,
inter alia, requires that public administration must be governed by
democratic values enshrined in the Constitution and that a high
standard of professional ethics must be promoted and maintained;
and section 237 which provides that all constitutional obligations must
be performed diligently and without delay. 

The reasons why government had confined Nevirapine to the 18
sites are twofold. Firstly, government had reservations about the
safety of Nevirapine.184 It wished to monitor the possible side effects
of Nevirapine. Secondly, government wished to study the social,
economic and public health implications of providing a nationwide
programme.185 This was with a view to enabling government to
develop and monitor human and material resources for the provision
of a comprehensive package, including the following services:
voluntary testing and counselling; follow-up services; provision of
formula milk where it is substituted for breastfeeding; and provision
of antibiotics and vitamin supplements. Thus the pilot sites were

181 Secs 39 & 233 respectively.
182 TAC (n 164 above).
183 2002 4 BCLR 356 (T).
184 TAC (n 164 above) para 11.
185 n 184 above, para 14.
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intended to serve the purpose of monitoring safety and generating
information for developing capacity for the best prevention
programme that would eventually be extended to all public facilities.
However, government did not indicate as to when the programme
would be extended to hospitals and clinics outside the pilot sites.

The applicants were successful before the High Court. Although the
applicants had relied on several constitutional provisions, the case
essentially turned on the interpretation and application of sections
27(1) and 27(2) of the Constitution. Botha J, the trial judge, held that
the programme adopted by government fell short of a reasonable
measure to realise the right of access to health care under section 27.
The learned judge granted an order requiring the respondent health
authorities to make Nevirapine available to all pregnant women who
give birth in the public sector and to their babies, providing that the
attending doctor, acting in consultation with the medical
superintendent of the facility concerned, is of the opinion that
Nevirapine is medically indicated, and that the woman concerned has
been appropriately tested and counselled for HIV. Moreover, the court
declared that the respondents had an obligation forthwith to plan and
implement a comprehensive national programme to prevent mother-
to-child transmission of HIV. The government appealed to the
Constitutional Court against the decision.

The appeal was determined by the application of section 27. The
Constitutional Court upheld the decision of the High Court but
modified the order. Applying the principles it had formulated in
Government of the Republic of South Africa v Grootboom186 for the
determination of socio-economic rights, the Court held that while
government was better placed than the courts to formulate and
implement policy on HIV, including measures for PMTCT, it had,
nonetheless, failed to adopt a reasonable measure to achieve the
progressive realisation of the right of access to health care services in
accordance with section 27(2) read with section 27(1).187 The
decision to confine Nevirapine to the 18 pilot sites was unreasonable
and thus constituted a breach of the state’s obligations under sections
27(1) and (2) to the extent that it was rigid and inflexible.188 The
policy denied mothers and their newborn babies outside the pilot sites
the opportunity of receiving a potentially life-saving drug that could

186 2000 3 BCLR 227 (C). The Grootboom case concerned the application of sec 26
that guarantees the right to have access to adequate housing and sec 28(1)(c), inter
alia, guaranteeing every child a right to basic shelter. What is instructive about
Grootboom is the approach adopted by the Constitutional Court to determine the right
to have access to adequate housing in sec 26. The Court considered international
human rights jurisprudence and drew particular assistance from the provisions of
CESCR and their interpretation by the Committee on ESCR. The Grootboom case has
been hailed as a meaningful step forward and a positive precedent for the judicial
enforcement of socio-economic rights under the South African Constitution; P de Vos
(n 168 above) 258; S Liebenberg ‘The right to social assistance: The implications of
Grootboom for policy reform in South Africa’ (2001) 17 South African Journal on
Human Rights 232; J Sloth-Nielsen ‘The child’s right to social services, the right to
social security, and primary prevention of child abuse. Some conclusions in the
aftermath of Grootboom’ (2001) 17 South African Journal on Human Rights 224.
187 TAC (n 164 above) para 80.
188 As above.
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have been administered within the available resources of the state.
According to the Court, the reasons given by government to justify
limiting its Nevirapine programme to the pilot sites had failed to
distinguish between the need to evaluate a programme for PMTCT,
and the need to provide access to health care services required by
those who did not have access to the pilot sites.189 

Given the Court’s commendable reliance on international human
rights jurisprudence in the Grootboom case, it is surprising that the
Court did not take advantage of General Comment No 14 on the right
to the highest attainable state of health under CESCR. As discussed
above, the Committee on ESCR has substantially developed the
normative content of the right to health in General Comment No 14.
Perhaps it was not used in the arguments before the Court as it was
only adopted in 2000. Had General Comment No 14 been argued, the
Court might have found it useful to reinforce its reasoning about the
compelling need to make Nevirapine available to pregnant mothers
with HIV and their babies.

The Court also indicated, albeit implicitly, that it would have
reached the same conclusion had the matter been determined
according to the state’s obligation under section 28 of the
Constitution. The section, inter alia, guarantees every child a right to
basic health services.190 In the Court’s view, the provision of
Nevirapine to prevent transmission of HIV could be considered
‘essential’ to the child.191 The needs of the children were ‘most
urgent’.192 The right conferred on children by section 28 had been
imperilled by the state’s rigid and inflexible policy that excluded
children outside the pilot sites from having access to Nevirapine.193

Moreover, the children concerned were on the whole born to mothers
who were indigent and relied on public health sector facilities as
private care was beyond their means.194

By way of remedy, the Court modified the order of the High Court,
and in essence ordered government without delay to:195

• remove the restrictions that prevent Nevirapine from being made
available for the purpose of PMTCT at public health facilities
outside the pilot sites;

• permit, facilitate and expedite use of Nevirapine for PMTCT at
public health facilities when, in the judgment of the attending
medical practitioner acting in consultation with the medical
superintendent of the facility, Nevirapine is medically indicated,
and if necessary, the mother concerned has been appropriately
tested and counselled;

189 n 164 above, para 67.
190 Sec 28(1)(c).
191 n 164 above, para 78.
192 As above.
193 As above.
194 n 164 above, para 79.
195 n 164 above, para 135.
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• make provision, if necessary, for training of counsellors for
counselling for PMTCT outside the pilot sites.

While the order was prescriptive, the Court said that government had
the discretion to adapt the order if equally appropriate or better
methods for PMTCT became available. 

The finding that government had violated the right of access to
health care under section 27 of the Constitution was perhaps
inevitable for a number of reasons. Nevirapine had been
recommended for PMTCT without qualification by an international
health authority - the World Health Organisation.196 The state’s own
licensing authority - the Medicines Control Council - had registered
Nevirapine for PMTCT.197 Thus, prevailing medical evidence and drug
regulatory practice did not support the arguments about withholding
extension of the programme for safety reasons. The government’s
pilot sites only covered 10% of the population of women who access
antenatal care at public health facilities. Thus the needs of a large
majority of patients (90%) were not catered for. According to the
principles that were formulated in Grootboom, a programme that
leaves out of account a significant section of the community cannot
pass constitutional muster unless the cost of the programme is not
within the available resources of the state. In this case the Court
found that Nevirapine was easy to administer. Its cost (R10 per
treatment) was patently within the means of the state as the budget
for HIV/AIDS had been substantially augmented. 

The state is not at liberty to ignore the needs of those who are in a
crisis and in desperate need in favour of longer-term strategies.198

The overwhelming picture in Treatment Action Campaign is that of a
government proceeding in a tardy, rigid, unduly cautious and
economical manner in the face of a gigantic and lethal epidemic.
South Africa is experiencing a severe and sustained HIV/AIDS
epidemic. An estimated four to five million people are living with HIV/
AIDS.199 HIV/AIDS is now the biggest contributor to morbidity and
mortality.200 Women and children are particularly vulnerable to HIV/
AIDS. The average HIV prevalence for women attending antenatal
clinics in the public sector is 24%.201 Consequently, a significant
proportion of the infections is on account of mother-to-child
transmission. In 2001, an estimated 83 581 babies contracted HIV as a
result of mother-to-child transmission.202 Lifelong anti-retroviral
therapy is unaffordable in the state sector at current pharmaceutical
prices. However, anti-retroviral therapy for PMTCT opens a significant
window of opportunity. Nevirapine has been established to reduce

196 n 164 above, para 12.
197 As above.
198 Grootboom (n 186 above) para 68; Liebenberg (n 186 above) 254.
199 Department of Health National HIV and syphilis sero-prevalence survey of women
attending antenatal clinics in South Africa 2001 (2000). 
200 Medical Research Council The impact of HIV/AIDS on adult mortality in South
Africa (2001).
201 Department of Health (n 199 above).
202 As above.
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PMTCT by as much as 50%. It costs far more to treat babies that are
born HIV positive than to prevent the mother-to-child transmission in
the first place. Against this backdrop, the government’s programme
and supporting reasons were untenable and the applicants had a
compelling case.

The decision of the Court in Treatment Action Campaign
demonstrates that government, to sanction breaches of socio-
economic rights, cannot rely upon the doctrine of separation of
powers. The decision of the court and the remedy it granted
effectively countermanded existing government policy on HIV/AIDS.
The court conceded that the matter of health policy was pre-
eminently within the domain of government as the executive, and
that all arms of government should be sensitive to and respect the
separation of powers.203 At the same time, the court was at pains to
emphasise that the Constitution requires the state to ‘respect,
protect, promote and fulfil the rights in the Bill of Rights’.204 Courts
have competence over socio-economic rights. In appropriate cases
courts are bound to pronounce that the state has, through the
formulation or implementation of its policies, failed to respect,
protect, promote and fulfil the rights in the Bill of Rights. Upon
finding an infringement of a fundamental right, courts have
competence to grant appropriate relief, including making orders that
are just and equitable.205

Treatment Action Campaign was, as alluded to earlier, a
beneficiary of the jurisprudence that the Constitutional Court had
developed in Grootboom. The Court demonstrated a willingness to
impugn executive policy making. Indeed, the effect of the Court’s
decision was not only to censure government policy on HIV/AIDS, but
also to rewrite it in unambiguous terms. As with Grootboom, the
Court went beyond rationality and good faith to inquire into the
substantive reasonableness of the decision of government as
measured against the egalitarian values of the Constitution. However,
in following Grootboom, the Court perpetuated an understanding of
the concept of minimum core rights and obligations, which is at
variance with the approach of the Committee on ESCR.

In Grootboom, the Court rejected the idea of minimum core
obligations if they were to be understood as founding freestanding
minimum core rights.206 However, the Court left the door open in
those cases where sufficient information was made available to the
Court to enable it to decide on a minimum core obligation.207 The
concern of the Court in Grootboom was that courts are generally not
competent to undertake the complex, time-consuming inquiry that
would enable them to determine minimum core obligations. In
Treatment Action Campaign, the Court distanced itself even further

203 TAC (n 164 above) para 98.
204 n 203 above, para 99; sec 7(2) Constitution.
205 TAC (n 164 above) paras 98-101; secs 38 & 172(1)(a) of the Constitution. 
206 Grootboom (n 186 above) para 33.
207 As above. 

85

Socio-Economic Rights: Basic Concepts and Principles



from the justiciability of minimum core obligations.208 The Court said
that ‘courts are not institutionally equipped to make the wide-ranging
factual and political enquiries necessary for determining what the
minimum standards … should be’.209 The Court concluded
unequivocally that section 27(1) does not create a ‘self-standing and
independent positive right enforceable irrespective of the
considerations mentioned in section 27(2)’.210 Unlike the position in
Grootboom, the Court did not seem to leave a possibility of finding
minimum core obligations in appropriate cases. 

The approach of the Court in Treatment Action Campaign is clearly
that the idea of a minimum core should be seen as integral to rather
than independent from the question whether the state has taken
reasonable legislative and other measures to discharge its duty. To
this extent, the Court has not really embraced the approach of the
Committee on ESCR in General Comment No 14. While the approach
of the Court has the advantage of flexibility and allows
determinations to be made on a case-by-case basis, it may have the
effect of inadvertently failing sufficiently to impress upon the state
the compelling nature of socio-economic rights obligations. Indeed,
Treatment Action Campaign itself is an instance where the state lost
sight of its obligations concerning protecting health and the notion of
providing a minimum floor of protection that was easily within its
reach.

 Other reforms that impact on the right of access to health 
care services

Numerous other reforms of an indubitably fundamental and positive
nature have been taking place under the hegemony of the African
National Congress-led government since its assumption of office in
May 1994.211 Over and above complementing the values of equality,
human dignity and freedom under the Constitution,212 the reforms
are anchored in the overall reconstruction of the South African
economic, social and political order as espoused in the Reconstruction
and Development Programme of the ANC.213 Also, the ANC’s National
Health Plan was instrumental in identifying and delineating the broad
parameters of fundamental reform in the health care sector prior to
constitutional reform.214 In many ways, therefore, section 27 of the

208 TAC (n 164 above) para 39; J Fitzpatrick & RC Slye ‘Republic of South Africa v
Grootboom. Minister of Health v Treatment Action Campaign’ (2003) 97 The American
Journal of International Law 669 677.
209 TAC (n 164 above) para 37.
210 n 209 above, para 39.
211 HCJ van Rensburg ‘Health and health care in South Africa in transition’ (1999) 31
Acta Academica 1; SR Benatar ‘Health care reform in the new South Africa’ (1997) 336
The New England Journal of Medicine 881.
212 Sec 7 Constitution.
213 African National Congress The Reconstruction and Development Programme - A
policy framework (1994).
214 African National Congress National Health Plan for South Africa (1994).
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Constitution is serving as a constitutional basis for prior and ongoing
reforms.

In the White Paper for the Transformation of the Health System of
South Africa,215 the government comprehensively articulated its
various strategies for reforming the health care system. Over and
above creating a single national ministry to direct and co-ordinate
health policy in place of the erstwhile 14 health authorities, two main
strategies stand out as the linchpins. One is a paradigm shift towards
Primary Health Care. The other is the introduction of the District
Health System. 

The concept of Primary Health Care was born out of the World
Health Organisation’s Alma Ata Declaration.216 Although the concept
of Primary Health Care has many tenets, its central one is equitable
access to a package of essential health services.217 The Declaration
of Alma Ata lists such services as the following: promotion of food
supply and nutrition; adequate supply of safe water and sanitation;
maternal and child health care, including family planning;
immunisation against the major infectious diseases; prevention and
control of locally endemic diseases; appropriate treatment of
common diseases and injuries; and the provision of essential drugs.
The government, through the Department of Health, has adopted
Primary Health Care as the most effective means of improving the
nation’s health. It has developed a medium-term expenditure
framework for the implementation of a package of services that go
with Primary Health Care over a ten-year time scale.218

Primary Health Care is a broad philosophy and strategy for attaining
accessible health care for all, which has been embraced by developing
countries especially.219 In many ways, Primary Health Care represents
recognition of the inappropriateness of the health care structures
inherited by developing countries following political emancipation
from unrepresentative regimes. In South Africa’s case, the
implementation of Primary Health Care calls for a fundamental shift
in the organisation and dispensation of health care services
bequeathed from the colonial and apartheid eras. To this end, a
redistribution of public health resources is taking place. The
historically created urban-biased care described earlier is being
dismantled in favour of equitable geographical allocations. Equally,
there is now a de-emphasis of high technology care in urban and
teaching hospitals in favour of providing Primary Health Care to
historically underserved areas. In this connection, an extensive clinic-
building programme in rural areas is underway.220 The District Health
System is becoming the vehicle for organising and dispensing health
care services.

215 Notice 667 of 1997 No 17910.
216 Green An introduction to health planning in developing countries (1992) 43.
217 n 216 above, 53-59.
218 n 216 above, 36-41. 
219 n 216 above, 5.
220 Benatar (n 211 above) 892.
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The District Health System is an instrument for decentralising and
regionalising health care. It is designed to bring health care services
as close as possible to the consumers. Moreover, if diligently
implemented, it should democratise health services and dilute
substantially the dominance of the Department of Health and the
provinces in the organisation and dispensation of services. The
District Health System should provide an antidote to the dysfunctional
structural fragmentation of services that was bequeathed by the
Public Health Act of 1919 and its successors, which, as described
earlier, were responsible for ills such as over-dependence on hospital-
based care and the urban and rural chasm. Though Primary Health
Care and the District Health System are being implemented, they
have yet to be put on a statutory footing. To fill this gap, as will be
elaborated below, plans are underway to enact a National Health Act
that will, inter alia, provide a statutory recognition of Primary Health
Care and the District Health System.221

A Patient’s Rights Charter (Charter) has also been adopted by the
Department of Health.222 The Charter is intended to function as a
discrete tool for improving the quality of care and raising awareness
among users about rights concerning access to health care services.
The Charter contains information on rights and responsibilities
concerning access to health care services, including rights to access
health care, choose health care services and complain if the service
provided is perceived to be of a poor quality. The Charter has a
complaints mechanism. The efficacy of the Charter in raising
awareness about rights concerning health and improving services has
yet to be established. Thus far there has been a baseline study that
has demonstrated low levels of awareness and inconsistent
implementation of the rights in the Charter.223 

On the legislative front, one of the earliest measures was a decree
by the President in 1994 to the effect that all children under the age
of six and all pregnant mothers were entitled to free health care
services.224 The decree was in consonance with the international
recognition that mothers, women and children are not only
particularly vulnerable to disease, but also constitute vulnerable
classes socio-economically. Other measures have followed.

The Choice on Termination of Pregnancy Act of 1996 has radically
reformed the abortion law to provide relatively easy access to
abortion, particularly in early pregnancy.225 In the first 12 weeks of
pregnancy, abortion is obtainable on request, without the need to
provide a reason.226 The state has committed resources to ensure that
abortion services are easily available and obtainable on the basis of

221 In 2002, the Minister of Health tabled the National Health Bill 2001. 
222 Department of Health Patients’ Rights Charter (2002).
223 K Block Epidemiological study on the quality of care pertaining to the Patients’
Rights Charter in the Browns farm community (2001).
224 Government Gazette Notice 657 (1994); D McCoy & S Khosa ‘Free health policies’
in Health Systems Trust South African Health Review 157-159 (1996).
225 Act 92 of 1996; Ngwena (n 153 above).
226 Sec 2(1)(a).
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need rather than means, thereby removing erstwhile class and racial
barriers.227 Notwithstanding early problems in the implementation of
the Act, it is evidently impacting positively on access to abortion. Vast
numbers of women, who would have found their way to backstreet
abortion under the extremely restrictive regime of the Act’s
predecessor, have been granted access to safe and legal abortion.228

At the same time, it is important to note that a number of obstacles,
including the urban-rural divide in the provision of health services,
are still impeding access.229 

The Pharmacy Amendment Act230 and the Medicines and Related
Substances Control Amendment Act231 are, inter alia, designed to
render medicines more accessible and affordable. Previously,
ownership of pharmacies was restricted to pharmacists. The
Pharmacy Amendment Act extends ownership to non-pharmacists,
providing that prescribed medicines are dispensed under the
supervision of a pharmacist. It is envisaged that this measure will
encourage the setting up of pharmacies in rural and other locations
that, hitherto, have been underserved.232 Medicine prices are
generally exorbitant in South Africa.233 The Medicines and Related
Substances Control Amendment Act is intended to provide cheaper
medicines through a variety of ways, some of which are highly
contentious. These include parallel importation of medicines;
compulsory licensing; institution of price controls through the
establishment of a pricing committee; promotion of generic
substitution; and the prohibition of bonusing and rebates which drug
manufacturers use to offer discounts to dispensers of medicines.234

This Act, which has yet to be implemented, has met with vociferous
opposition by the pharmaceutical industry.235 The pharmaceutical
industry brought an action to challenge the validity of the Act in the
High Court.236 However, the action was later withdrawn when the

227 During the period of the Act’s predecessor - the Abortion and Sterilisation Act 2 of
1975 - an average of 800 to 1 200 women per year ‘qualified’ for abortion. Well over
66% of the women were white from an urban middle-class background at a time that
whites constituted 16% of the general population. On the other hand, upwards of      44
000 mainly black and poor women had recourse to ‘backstreet’ abortion. Unofficial
estimates put the number of illegal abortions much higher, at 120 000 or more per
year; South African Institute of Race Relations South Africa survey 1996/1997 (1997)
492; Ngwena (n 153 above).
228 Ngwena (n 153 above). The 1996 Act took effect from 1 February 1997. Between
February and July 1997, a total of 13 102 abortions were performed; from August 1997
to January 1998, 16 273 abortions were performed; Reproductive Rights Alliance
National terminations of pregnancy statistics (2000) 5.
229 Ngwena (n 156 above). 
230 88 of 1997.
231 90 of 1997.
232 A Gray ‘Equity and the provision of pharmaceutical services’ in Health Systems
Trust South African Health Review (1998) 103; S Harrison & M Qose ‘Health legislation’
in Health Systems Trust South African Health Review (1998) 17 20.
233 It has been alleged by the Department of Health that some South African drug
prices are 4 000 times higher than elsewhere; ‘Zuma vows to bring down cost of drugs’
The Star (1997-03-22); ‘Untangling the medicines tussle’ Sunday Times (1997-10-12).
234 Act 90 of 1997; Gray (n 232 above).
235 Harrison & Qose (n 232 above) 17. 
236 Pharmaceutical Manufacturers Association of SA & Another: In re Ex Parte
President of the Republic of South Africa & Others 1999 4 SA 788 (T).
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pharmaceutical industry agreed to reach a negotiated settlement
with the government.

The most contested provision is that relating to parallel
importation and compulsory licensing. On the ground of necessity to
protect the health of the public, section 15 of the Act permits the
Minister of Health to authorise the importation of medicines, which
have the same proprietary name as those already registered in South
Africa from companies in countries other than the country of
origin.237 In doing so, it ostensibly disregards obligations towards the
manufacturer’s patent rights. Government has given assurances that
it would honour patent rights, and invoke the provision in
emergencies only. The Pharmaceutical Manufacturers’ Association
has alleged that as the provision stands, it effectively breaches patent
rights.238 The United States and European governments have alleged
that the Act violates the Trade Agreement on Intellectual Property
Rights and threatened to apply sanctions against South Africa if it is
implemented.239 Because of fear of a negative impact on investment,
it is unlikely that section 15 will be implemented as it stands.

The Medical Schemes Act240 is challenging the relative
inaccessibility of private insurance cover to some extent. As
mentioned earlier, over the years, medical schemes have increasingly
cherry-picked the healthiest clients to eliminate, among others, the
aged and chronically sick. The Act outlaws unfair discrimination in the
provision of cover. The prohibited grounds include disability and state
of health.241 The Act also requires medical schemes to offer a
prescribed minimum of benefits to all members irrespective of age,
sex or state of health.242 It is envisaged that the Act will increase
access to private health cover, but there will be a cost. What the Act
effectively does is to impose a shift in actuarial rating from
experience to community rating. This should entail a greater element

237 Sec 15 of the Act provides, inter alia, that ‘[t]he Minister may prescribe
conditions for the supply of more affordable medicines in certain circumstances so as
to protect the health of the public, and in particular may (a) notwithstanding anything
to the contrary contained in the Patents Act 1978 (Act 57 of 1978), determine that the
rights with regard to any medicine under a patent granted in the Republic shall not
extend to acts in respect of such medicine which has been put onto the market by the
owner of the medicine, or with his or her consent’. 
238 South African Institute of Race Relations South African Survey 1997/98 (1998)
217-218.
239 The Act prompted the United States to place South Africa on a ‘watch list’ of 32
countries that appear to violate intellectual property rights. This action was
interpreted as an ultimatum to the South African government which would among
other consequences lead to disinvestment by United States companies: ‘Zuma Act puts
SA on “watch list” Sunday Argus (1998-05-02)’. In 1999, the United States Congress
passed legislation in response to the Act. US Public Law 105-277 established that ‘…
none of the funds appropriated under this heading may be available for assistance for
the central government of the Republic of South Africa, until the Secretary of State
reports in writing to the appropriate Committees of the Congress the steps being
taken by the United States Government to work with the Government of the Republic
of South Africa to negotiate the repeal, suspension, or termination of section 15(c) of
South Africa’s Medicine and Related Substances Control Amendment Act 90 of 1997’.
240 131 of 1998.
241 Sec 24(2)(e).
242 Sec 29(1)(n).
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of cross-subsidy among clients, but with a prospect of contributions
rising across the board. 

As alluded to earlier, legislation that puts on a statutory footing
some of the major policy reforms that have taken place, including the
establishment of Primary Health Care and the District Health System,
is not in place. In this regard, a bill - the National Health Bill - that
will eventually become the National Health Act is currently before
parliament.243 The Bill subscribes to constitutional objects, including
the universal provision of access to health care and the deployment
of state resources to this effect in accordance with section 27 of the
Constitution.244 It establishes a national health system.245 It also
provides for the decentralisation of health services to provinces and
districts primarily through the establishment of provincial health
authorities246 and district health authorities.247 The Bill espouses
democratic governance of health care structures, including especially
the active involvement of the community at a local level.248 The Bill
is comprehensive in the sense that it is not only aimed at the
organisation and governance of health care services, but also at
assuring quality and delivery of services within an institutional
framework that recognises the respect for human rights. In this
regard, the Bill explicitly recognises, inter alia, users’ rights to
informed consent,249 confidentiality,250 access to health records,251

and their right to lay a complaint about treatment and care.252 It is
significant that while the Bill recognises that users have certain
rights, they also have certain duties. The duties of users include
treating health workers with dignity and respect, and refraining from
using tobacco products and non-prescribed alcohol products while on
the premises of the health facility.253 

There is little doubt that current reforms in the health sector have
yielded many positive benefits.254 There has been a steady move
away from racial discrimination in the provision of services. There is
greater integration of formerly segregated facilities and services. As
a result of the introduction of the Primary Health Care system, there
is greater accessibility of health care for disadvantaged groups,
including women and children. Health care professionals are now
being trained with an orientation towards delivering efficient and
effective care in Primary Health Care settings, and serving in remote

243 National Health Bill 2001Government Gazette 9 November 2001 No 22824.
244 n 243 above; Preamble to the Bill.
245 n 243 above, clauses 25-32.
246 n 243 above, clauses 33-39.
247 n 243 above, clauses 40-46.
248 n 243 above, clause 54.
249 n 243 above, clauses 8-11.
250 n 243 above, clause 14.
251 n 243 above, clauses 15-19.
252 n 243 above, clauses 20-21.
253 n 243 above, clause 22.
254 Van Rensburg (n 211 above) 11-13; HCJ van Rensburg & C Ngwena ‘Health and
health care in South Africa against an African background’ in WC Cockeram (ed) The
Blackwell companion to medical sociology (2001) 365 374-377.
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rural areas. Many health initiatives have been implemented to target
in particular the most acute health problems such as HIV/AIDS, TB and
malnutrition. There have been significant strides towards
interprovincial and intraprovincial equity.

However, the transformation of the health sector has not been an
unqualified good. The process of transformation has not been smooth,
and has, indeed, created problems of its own.255 The large-scale
restructuring of health departments and units has had a detrimental
effect on continuity of service. The move towards ‘free’ health care
has proceeded at a much faster pace than the development of
capacity. Consequently, services in the public sector are
overburdened. In many cases there is overcrowding, shortage of
supplies and equipment and poor working conditions at clinics leading
to deterioration in the quality of care. Health care personnel are
disillusioned by the seemingly endless changes to the extent that
dysfunction and inefficiency are building up and, thus, frustrating
otherwise laudable changes. The public sector is still offering a
‘second-class’ service, and has remained much inferior to the private
sector.256

Impeding factors

The ultimate objective of substantive equality in access to health care
must be to ensure, as much as possible, equality in health outcomes.
It would serve little to focus only on equality in access and then be
oblivious to extreme differentials in health outcomes as
demonstrated by traditional indicators such as morbidity rates and
mortality rates. Health outcomes are closely linked to socio-economic
status.257 Health status is less an outcome of access to discrete health
service than it is of general human and economic development.
Factors such as income, nutrition, clean water, sanitation, housing,
education and general living standards have a greater impact on
health outcomes than access to health care services alone. 

In the short term, South Africa’s material conditions are not
favourable to the attainment of equity in health status. In South
Africa one finds extensive poverty, and extreme income differentials
and living standards.258 The old racial classification of the population
into Africans, coloureds, Indians and whites explains the persistence
of structural inequality in health care and health outcomes. However,
with the realisation of formal equality, class will increasingly replace
race as the ultimate factor in determining health outcomes.

255 Van Rensburg (n 211 above) 13-23; Van Rensburg & Ngwena (n 254 above) 377-380.
256 Van Rensburg (n 211 above) 15; Van Rensburg & Ngwena (n 254 above) 378.
257 P Townsend et al Inequalities in health: The Black report and the health divide
(1992).
258 Office of the Deputy President Poverty and inequality in South Africa (1998).
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The HIV/AIDS epidemic is putting a strain on the provision of health
care services. With close to five million people (or approximately 12%
of the population) living with HIV/AIDS,259 the epidemic constitutes a
national calamity and a major impediment towards equity in health
status. More and more bed space is being taken by HIV-related
admissions. It is estimated that in the next decade, it is likely to
consume at least a third and possibly as much as 75% of the health
budget.260 For the greater part of the epidemic, the position of
government has been that at current pharmaceutical prices, it cannot
afford anti-retroviral therapy and that it can commit itself to
symptomatic treatment of opportunistic infections.261 However, the
position has changed of late. In November 2003, government
committed itself to establishing a comprehensive treatment plan for
rendering anti-retroviral therapy at every service point in every
district within a year, and a service point in every municipality within
five years.262 The challenge of providing universal anti-retroviral
therapy is mammoth, to say the least. It requires major capacity
building in the public health service sector, including the recruitment
and training of thousands more health care professionals so as to
ensure the delivery of safe, effective and ethical treatment. If the
plan to render universal anti-retroviral treatment succeeds, it will be
a welcome complement to the programme for the provision of
Nevirapine for pregnant mothers and their babies. As discussed
earlier, in Treatment Action Campaign, the Constitutional Court
ordered government to expand its Nevirapine programme.263

Conclusion

An understanding of the sociological dimension to structural
inequality and the economic limitations of remedial action must
supplement a meaningful legal discourse on equality in access to
health care as a fundamental right. Now that formal equality has been
guaranteed and realised in democratic South Africa, the eradication
of poverty, levelling of income disparities and general economic
growth hold the key to the enhancement of equality of opportunity
and choice in health care. The Constitution, law in general and health
care sector reforms will be of little avail unless they are accompanied
by socio-economic empowerment. Sustainable human development is
a prerequisite to the attainment of equality in health outcomes.264

The demands on the economy are enormous. Health care is competing
with other sectors such as education and social welfare where there

259 n 199 above.
260 M Steinberg et al ‘HIV/AIDS – Facts, figures and the future’ in Health Systems
Trust South African Health Review 2000 (2000) 301.
261 A Grimwood et al ‘HIV/AIDS - Current issues’ in Health Systems Trust South
African Health Review 2000 (2000) 287.
262 Department of Health Operational plan for comprehensive HIV and AIDS care,
management and treatment for South Africa (2004). 
263 n 164 above, para 135.
264 United Nations Development Programme (UNDP) Human development report 1996
(1996).
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was equally a legacy of long years of neglect and gross inequality.
However committed the state might be in effecting radical
transformation on egalitarian lines, in the short term, it must be
conceded that the South African economy does not have the capacity
to render a comprehensive and universal system of health care
delivery. Gross inequalities will continue to persist, but this time
without the offensive element of state-spawned racial privileges that
marked the colonial and apartheid eras. Long-standing extreme
differentials in income and standard of living, combined with
pervasive poverty will need to be substantially ameliorated before
substantive equality in access to health care services can be achieved. 

The lesson CESCR has for South Africa is that section 27(2) of the
Constitution is not meaningless. Like its counterparts under
international human rights instruments, it imposes ascertainable and
time-laden duties, albeit within a framework that accommodates
South Africa’s peculiar economic circumstances, political orientation
and history. South Africa must move towards horizontal equity in the
provision of health care services and guarantee its people services
that are accessible, affordable, available and effective. Within its
scarce resources and taking into account other competing needs,
South Africa must ultimately secure, or at least demonstrate a plan to
secure, a minimum content of health services for everyone. Need,
rather than the ability to pay, or one’s phenotype or geographical
location should become one of the newfound values in post-apartheid
health care dispensation. Disadvantaged and vulnerable groups,
including women, children, blacks, the disabled, elderly and
chronically sick, should be given due priority. The dominance of the
private sector and its inaccessibility to the chronically sick and the
poor must be challenged. The cost of medicines should not be allowed
to remain exorbitant, and beyond the reach of the majority of South
Africa’s people. But while the courts may be able to provide a
yardstick for guiding health care policies towards a more equitable
goal, the onus for rectifying gross disparities in respect of access to
health care and health status rests primarily on the state and its
policies.265

To succeed, South Africa must undertake her constitutional
obligations with decisive vigour. The legacy of gross inequality and
malaise in the health care system enjoins the state to focus on section
27(2) attentively and constantly, with reaffirmation and commitment
so as to make the right of access to health care a reality. This requires
no less than an urgent and sustained fundamental transformation of
the health care system.

265 Chapman (n 7 above) 60.
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* My thanks to Marie Ganier-Raymond, reviewer of this chapter, for her comments, to
Annette Christmas and Moeniba Isaacs for answering questions about security of tenure
and subsistence fishing and to Len de Vries and Etienne Fourie for research assistance.
Mistakes are my own.

Five / The right to food*

Danie Brand

Introduction

In terms of section 27(1)(b) of the South African Constitution,1

everyone has the right to have access to sufficient food. Section
28(1)(c) also guarantees for children the right to basic nutrition and
section 35(2)(e) for detainees the right to the provision, at state
expense, of adequate nutrition. Collectively these provisions proclaim
for everyone, with varying degrees of intensity, a constitutional right
to food.

In South Africa, where, despite an adequate national food supply,2

14,3 million people are food-insecure,3 21,6% of children under nine
are stunted, 10,3% are underweight and 3,7% experience wasting,4

and a staggering 43% of households suffer from food poverty,5 this
constitutional right is potentially an important tool for poor people
with which to secure regular and sustainable access to food.

1 Constitution of the Republic of South Africa of 1996 (Constitution).
2 Meaning that there is enough food in South Africa for the population. Department
of Agriculture Integrated food security strategy for South Africa (2002) 19-20. As a
recent study puts it: ‘Despite its comparatively unfavourable natural resource base,
[South Africa] is a net exporter of agricultural commodities. Its per capita income is
high for a developing country. It does not have a tight foreign exchange constraint. It
is not landlocked. Its transport infrastructure is generally good ... Clearly, food ought
always to be available in South Africa.’ M de Klerk et al Food security in South Africa:
Key policy issues for the medium term (2004) 3.
3 Food Pricing Monitoring Committee Final report (2003) (relying on data from
Statistics South Africa). The United Nations Food and Agriculture Organisation (FAO)
defines food security as access by all people at all times to the food needed for a
healthy and active life; FAO The right to food in theory and practice (1998) 32.
4 D Labadarios (ed) The national food consumption survey (1999) 167-169.
Underweight indicates a weight-for-age ratio under two standard deviations from the
norm; stunting a height-for-age ratio under two standard deviations from the norm;
and wasting (an indicator of severe current malnutrition) a weight-for-height ratio
under two standard deviations from the norm.
5 Meaning they earn too little to afford a basic adequate diet; De Klerk et al (n 2
above) 25.



In this chapter, I explore the different ways in which the right to
food can be used as such a tool, by illustrating the concrete legal
duties that it imposes. First, in part 2, I provide an overview of the
protection afforded the right in international law. Then, in part 3, I
turn to the right as it is entrenched in the South African Constitution
and describe the different ways in which it has been and can in future
be given concrete expression in South African law, through legislation
and judicial decisions. In the process I briefly consider the extent to
which the South African government’s existing responses to the
country’s food security problems meet its constitutional duties, in the
light of current nutritional conditions in South Africa.

International law

Because of the continuing dearth of jurisprudence in respect of the
right to food at domestic level,6 international law remains a useful
source for interpreting and developing the content of the right to food
in South Africa, particularly because much work has been done there
to describe the content of the right to food and to translate that
content into duties – into things that states must do. It is useful both
to know which sources regarding the right to food are available at
international level, and what content the right has been given there. 

Sources

The right to food is widely recognised in international law.7 First,
some international and regional human rights documents of general
scope proclaim the right explicitly. 

At international level the most important are the Universal
Declaration of Human Rights (Universal Declaration), which proclaims a
right of everyone to ‘a standard of living adequate for the health and
well-being of himself and his family, including food …’;8 the
International Covenant on Economic, Social and Cultural Rights
(CESCR), which proclaims both a right to adequate food and a right to
freedom from hunger;9 and the Universal Declaration on the Eradication

6 The right to food is not widely protected in domestic legal systems. In some
systems it is recognised indirectly, through interpretation of other rights or application
of broader legal norms. In Germany, price control regulations were upheld against
freedom of competition-based constitutional challenge because the state, in terms of
the ‘social state’ principle, was held to be obliged to combat high food prices; Milk
and Butterfat case 18 BVerfGE 315, 1965 (see sec 3.2.2 below). In India, the right to
basic nutrition has been read into the right to life; Francis Coralie Mullin v The
Administrator, Union Territory of Delhi (1981) 2 SCR 516 529; see also the interim
orders resulting from the current case of People’s Union for Civil Liberties v Union of
India Writ Petition [Civil] 196 of 2001, available at http://www.righttofoodindia. org/
mdm/mdm_scorders.html (accessed 31 October 2004); see sec 3.2.3 below).
7 On recent developments in international law relating to the right to food, see A
Eide The right to adequate food and to be free from hunger (1999) E/CN 4/Sub 2/
1999/12 paras 31-43 & 55-57.
8 1948. South Africa voted in favour. See art 25.
9 1966. Signed but not ratified by South Africa. See arts 11(1) & (2).
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of Hunger and Malnutrition (UDEHM).10 In addition, the right to food has
been read into human rights documents of general scope where it is not
explicitly proclaimed: Article 6 (the right to life) of the International
Covenant on Civil and Political Rights (CCPR)11 has been interpreted by
the Human Rights Committee, in its General Comment No 6, to impose
a duty on state parties to take measures to ‘reduce infant mortality
and to increase life expectancy, especially in adopting measures to
eliminate malnutrition and epidemics’.12 

At regional level, the right to food is, as a rule, not explicitly
protected. Neither the European Convention on Human Rights,13 nor
the European Social Charter,14 nor the African Charter on Human and
Peoples’ Rights (African Charter)15 explicitly guarantees this right.
Only article 12(1) of the Additional Protocol to the American
Convention on Human Rights in the Area of Economic, Social and
Cultural Rights (Protocol of San Salvador)16 provides that ‘everyone
has the right to adequate nutrition which guarantees the possibility of
enjoying the highest level of physical, intellectual and emotional
development’. However, the right to food has been read into the
African Charter: in the case of Social and Economic Rights Action
Centre (SERAC) and the Centre for Economic and Social Rights v
Nigeria,17 the African Commission on Human and Peoples’ Rights
(African Commission) interpreted the rights to life,18 to health19 and
to development20 in the African Charter to require state parties not
to interfere with access to food and to protect access to food from
interference by powerful third parties.21

Apart from these provisions in documents of general scope, the
right to food is also found in context-specific documents that deal, for
instance, with the rights of vulnerable groups, or with human rights
as they apply under specific circumstances. The Convention on the
Rights of the Child (CRC)22 requires state parties, in respect of
children, to ‘combat disease and malnutrition ... through, inter
alia... the provision of adequate nutritious foods ...’23 and, in case

10 Adopted at the first World Food Conference, held in Rome, 1974. See para 1 of
the Declaration. 
11 1966. Ratified by South Africa.
12 Human Rights Committee General Comment No 6 (1982) The right to life (art 6)
para 5 (my emphasis).
13 1950.
14 1961.
15 1981. Ratified by South Africa.
16 1988.
17 Communication 155/96. See C Mbazira ‘Reading the right to food into the African
Charter on Human and Peoples’ Rights’ (2004) 5(1) ESR Review 5.
18 Art 4 African Charter.
19 Art 16 African Charter.
20 Art 22 African Charter.
21 SERAC (n 17 above) paras 64-66.
22 1989. Ratified by South Africa.
23 Art 24(2)(c).
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of need, to ‘... provide material assistance and support programmes,
particularly with regard to nutrition ...’24 Furthermore, the (United
Nations) Standard Minimum Rules for the Treatment of Prisoners25

require that prisoners ‘be provided ... with food of nutritional value
adequate for health and strength, of wholesome quality and well-
prepared and served’.26 The Convention on the Elimination of All
Forms of Discrimination against Women (CEDAW) refers to a right to
adequate nutrition.27 A number of documents also protect the right
to food in case of armed conflict,28 in case of natural disaster29 and
with respect to refugees.30

In the last instance, a number of documents describe policies and
practices in respect of the right to food, or provide benchmarks
against which the realisation of the right to food can be tested.
Examples are the Rome Declaration on Food Security and the World
Food Summit Plan of Action, both adopted at the 1996 World Food
Summit in Rome. The Rome Declaration expresses commitments of
world leaders in respect of the eradication of hunger and malnutrition
and the Plan of Action translates these into practice by listing follow-
up actions for the international community, international civil society
and individual states. 

The Plan of Action requires that steps be taken to clarify the
content of the right to food and freedom from hunger. This
commitment has led to at least two important initiatives that provide
a better understanding of the right to food.31 First, after an expert
consultation on the right to food held in 1997, it was recommended
that the United Nations (UN) Committee on Economic, Social and
Cultural Rights (Committee on ESCR) draft a General Comment on the
right to food. This the Committee did in 1999.32 Second, it has led to
a coalition of international non-governmental organisations (NGOs)33

developing voluntary guidelines on the right to food. This culminated
in the Food and Agriculture Organisation (FAO), through its Inter-

24 Art 27(3). See also art 24(2)(e), requiring state parties to ensure that parents and
children are informed about child nutrition. See also the African Charter on the Rights
and Welfare of the Child (African Children’s Charter) (1990), requiring states to
provide to children adequate nutrition (art 14(2)(c)).
25 1957.
26 Art 20(1).
27 1979. Ratified by South Africa. Art 12(2) reads as follows: ‘ … States Parties shall
ensure to women … adequate nutrition during pregnancy and lactation.’
28 Eg arts 26 & 51 of the Geneva Convention Relative to the Treatment of Prisoners
of War (1949); and arts 23 & 55 of the Geneva Convention Relative to the Treatment of
Civilian Persons in Time of War (1949). Using starvation as a weapon is a crime in
international law; art 8(2)(b)(xxv) of the Rome Statute of the International Criminal
Court (1998).
29 Eg UN General Assembly Resolutions 2816(XXVI) of 14 December 1971 and 36/225
of 17 December 1981.
30 Convention Relating to the Status of Refugees (1951) ch IV. 
31 For an overview of the Rome Declaration and the Plan of Action, see Eide (n 7
above) paras 31-43.
32 Committee on ESCR General Comment No 12 (1999) Substantive issues arising in
the implementation of the International Covenant on Economic, Social and Cultural
Rights: The right to adequate food (art 11 of the Covenant). See sec 2.2 below.
33 Food First Information and Action Network (FIAN); the World Alliance on Nutrition
and Human Rights; and the Jacques Maritain Institute.

98

Socio-Economic Rights: Basic Concepts and Principles



Governmental Working Group on the Right to Food (IGWG) producing
draft Voluntary Guidelines on the Progressive Realisation of the Right
to Food. In July 2004, negotiations for the adoption of these
guidelines started and it is expected that they will be adopted during
October/November 2004.34

Content

Although all the international documents referred to above are
important for understanding the right to food, the Committee on
ESCR’s General Comment No 12, interpreting article 11 of CESCR, is
the most comprehensive description of the right to food in
international law. The description that follows is mostly based on it.35

In the General Comment the Committee first describes the content of
the right to food and then the duties incumbent on states to realise
the right.

 The content of the right to food: Availability, accessibility, 
adequacy

Article 11 of CESCR entrenches a right of everyone to adequate food
and a right to be free from hunger. The purpose of this right is clear:
It is a legal guarantee that food security must be achieved and
maintained for everyone.36 However, the causes of hunger and
malnutrition are complex and multifaceted37 – it is necessary to
describe the content of the right to food in more detail, so as to be
able to translate the right into concrete legal duties. 
When people go hungry on a large scale, or serious malnutrition
exists, it is easy to say that food security has failed because there is
not enough food. The solution would then be straightforward:
produce more food or acquire more food through trade.38 However,
people do not usually go hungry because there is not enough food
available. Rather, they go hungry because they cannot get their hands
on the food that is available.39 Achieving food security therefore
depends both on the existence of a sufficient supply of food and on

34 See M Windfuhr ‘No masterpiece of political will: The last stage of negotiations on
voluntary guidelines on the right to food’ (2004) 5(2) ESR Review 11; M Vidar ‘Towards
voluntary guidelines on the right to adequate food’ (2004) 5(1) ESR Review 11.
35 General Comment No 12 (n 32 above). See also Eide (n 7 above).
36 See n 3 above for the FAO’s definition of food security.
37 Eide (n 7 above) para 14.
38 This analysis both oversimplifies and obscures responsibility for failures in food
security. It is easy to ‘naturalise’ hunger when focusing on food supply - inadequate
national food supply is caused by what are perceived as uncontrollable ‘natural’
factors such as drought or market forces. It is more difficult to explain a situation
where there is enough food in a country, but people still regularly go hungry. Such food
insecurity is caused by factors much more clearly controllable: distribution of wealth
and background rules of contract and property; J Drèze & A Sen Hunger and public
action (1989) 20. Failure to deal with these controllable causes indicates choice, and
so responsibility.
39 A Sen Poverty and famines: An essay on entitlement and deprivation (1981) 1.
See also R Ravindran & A Blyberg (eds) A circle of rights. Economic, social and cultural
rights activism: A training resource (2000) 222; and General Comment No 12 (n 32
above) para 5.
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the ability of people to acquire that food. The Committee on ESCR has
translated these two elements of food security into the core content
of the right to food, in terms of which the right to food is intended to
ensure:40

[t]he availability of food in a quantity and quality sufficient to satisfy the
dietary needs of individuals, free from adverse substances, and
acceptable within a given culture; [and]
[t]he accessibility of such food in ways that are sustainable and that do
not interfere with the enjoyment of other human rights. 

Availability of food refers to national food security – the existence of
a national supply of food sufficient to meet the nutritional needs of
all the people in the country and geographically distributed in such a
way that it is physically available to everyone, and the existence of
opportunities for production of food for own use.41

Accessibility of food in turn refers to household food security - it
requires that people be able to acquire the food that is available or
to make use of available opportunities to produce food for own use.
This capacity exists if people exercise some entitlement over food or
its means of production: they earn income by selling labour or other
commodities, which they use to buy food; they have an entitlement
to monetary or in-kind social assistance from the state with which
they acquire food; or they own, or exercise some other form of legal
control over means of food production (land, implements, water, etc)
so that they can produce food for own use.42 In the words of the
Committee:43 

[A]ccessibility applies to any acquisition pattern or entitlement through
which people procure their food and is a measure of the extent to which
it is satisfactory for the enjoyment of the right to adequate food.

For the right to food to be realised, availability and accessibility of
food must be sustainable – food must also be available for and
accessible to future generations.44

40 General Comment No 12 (n 32 above) para 8 (my emphasis).
41 n 40 above, para 12.
42 Drèze & Sen (n 38 above) 20: ‘[C]ommand over food can be established by …
growing food oneself and having property rights over what is grown, or selling other
commodities and buying food with the proceeds. The third alternative … is to receive
free food or supplementary income from the state.’
43 General Comment No 12 (n 32 above) para 13 distinguishes economic and physical
accessibility. Economic accessibility refers to entitlements self-sufficient people
require to gain access to food (income, control of means of food production). Physical
accessibility refers to those who are not self-sufficient and have to receive state
assistance to gain access to food. The distinction emphasises that states must both
facilitate access to food for those who are reasonably self-sufficient and provide food
or the means to acquire it directly to those who are not.
44 n 40 above, para 7.
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The Committee also emphasises that adequate food – food of
adequate quantity, quality and nature – must be available and
accessible. People must have access to nutritionally adequate food –
to enough food, with the right amounts and balance of nutrients ‘for
physical and mental growth, development and maintenance, and
physical activity … in compliance with human physiological needs …
throughout the life cycle ...’45 It also means food must be safe – free
from adverse substances, and stored and handled such that it is not
contaminated or spoiled.46 It finally means food must be culturally
adequate – must satisfy cultural preferences and practices.47

Importantly, nutritional adequacy, safety and cultural adequacy are
relative to conditions in different countries – what is adequate food in
a given country is determined by a range of factors, such as climate,
endemic disease, prevalent body type of population and traditional
dietary patterns.48

Duties

What must the state do under international law to realise the right to
food? The overarching duty is that described in article 2(1) of CESCR:
the duty to take steps, to the maximum of available resources,
progressively to achieve the full realisation of the rights,49 which in
this case means that the state must take steps to ensure that a
sufficient supply of nutritionally adequate, safe and culturally
acceptable food is available and is accessible to everyone on a
sustainable basis. Concretely, the Committee on ESCR has said that
this means the right to food must be respected, protected, and
fulfilled.50 These terms are by now familiar:51

• To respect the right to food, the state must refrain from impairing
existing access to adequate food; must, where such impairment is
unavoidable, take steps to mitigate its impact; and must refrain
from placing undue burdens in the way of people gaining or
enhancing access to food.

• To protect the right food, the state must take steps to protect
people’s existing access to food and their capacity to enhance
their existing access to food and newly to gain access to food,
against third party interference.

• To fulfil the right to food, the state must take steps so that those
that do not currently enjoy access to food can gain such access,
and that for those whose access is insufficient, it is enhanced.
The Committee distinguishes between a duty to fulfil (facilitate),

45 n 40 above, para 9.
46 n 40 above, para 10.
47 n 40 above, para 11.
48 n 40 above, para 7; Eide (n 7 above) para 49.
49 This over-arching duty has been described by the Committee on ESCR in its
General Comment No 3 (1990) The nature of States Parties’ obligations (art 2(1) of
the Covenant).
50 General Comment No 12 (n 32 above) para 15.
51 See sec 7(2) of the Constitution. See also, in the context of the right to food
particularly, Eide (n 7 above) paras 52-53.
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which requires the state to act so as to enhance the opportunities
for self-sufficient people to gain access to adequate food or to
enhance their existing access, and a duty to fulfil (provide), which
requires the state to take steps to make it possible for people
who are unable to make use of existing opportunities, to gain
access to food – in short, a duty to provide directly to such people
food or the means with which to acquire it. 

The right to food does not require states to adopt specific measures
to achieve its realisation:52 

The most appropriate ways and means of [respecting, protecting,
promoting and fulfilling] the right to adequate food will inevitably vary
significantly from one state party to another [and] [e]very state will have
a margin of discretion in choosing its own approaches. 

States must simply adopt whichever measures will lead to both the
availability and accessibility of adequate food under conditions
prevalent in their countries. However, states must adopt measures
that address all elements of food security53 – measures to ensure the
creation and maintenance of a sufficient supply of food (agricultural
production planning and subsidisation, food import and export planning
and sustainable management and use of natural and other resources for
food production); measures to ensure that standards of nutritional
adequacy, safety and cultural acceptability of food are maintained
(nutritional supplementation of basic foodstuffs and regulation
pertaining to toxicity, storage and handling of foodstuffs); measures
facilitating access to food (tax zero-rating of basic foodstuffs, food
price monitoring, market regulation, subsidisation or actual price
control); measures actually providing food or the means to acquire it
to those who are deprived (programmes to provide food directly to
disaster victims; food stamp or other social assistance programmes to
help indigent people gain access to food); measures to monitor the
nutritional situation in the country so as to inform policy formulation
and implementation; measures to prevent discrimination in access to
food;54 and measures particularly ensuring the fulfilment of the right
to food for vulnerable groups even in those conditions where the state
faces severe resource constraints.55

The Committee suggests that states adopt a ‘national strategy’,56

preferably set out in a ‘framework law’,57 to achieve the realisation
of the right to food. This national strategy should be developed in a
systematic fashion, to ensure that it is such as to ensure proper co-
ordination of functions and responsibilities in respect of the right to
food between different sectors and levels in government and contains
measures addressing all issues relative to food security as listed
above.58 The strategy should also be developed by way of a

52 General Comment No 12 (n 32 above) para 21.
53 n 52 above, para 25.
54 n 52 above, para 26.
55 n 52 above, para 28.
56 n 52 above, para 21.
57 n 52 above, para 29.
58 n 52 above, para 22.
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transparent and participatory process and should ensure transparency
and accountability in its implementation.59

As with all the other rights protected in CESCR, the state’s duty to
achieve the realisation of the right to food is subject to the proviso
that it need be done only ‘progressively’ and ‘to the maximum of
available resources’. Obviously these two conditions on the duty
imposed by the right are intended to avoid the absurdity of asserting
a legal right to an impossibility – to avoid saying that the right to food
creates a claim for food to be provided by a state even there where
it is manifestly unable to do so. However, CESCR distinguishes in
article 11 between two different degrees of deprivation in respect of
food: full-blown hunger on the one hand, and inadequate access to
food on the other.60 The Committee on ESCR has made it clear that
the duty to avoid hunger is a priority duty and that failure to meet
that duty will attract heightened scrutiny - ‘when a state fails to
ensure the satisfaction of … the minimum essential level required to
be free from hunger’, it ‘has to demonstrate that every effort has
been made to use all the resources at its disposal … to satisfy, as a
matter of priority, those minimum obligations’.61 

Content

The right to food is guaranteed in the South African Constitution in
various provisions. The central provision is section 27(1)(b), which
provides that: ‘[e]veryone has the right to have access to  … (b)
sufficient food ...’ The right to food is furthermore guaranteed
specifically to children and to detained persons: Section 28(1)(c)
determines that ‘[e]very child has the right ... (c) to basic nutrition ...’
and section 35(2)(e), which deals with conditions of detention,
determines, amongst other things, that detained persons are entitled
to the ‘provision, at state expense, of adequate … nutrition’.

These rights are entrenched in the Constitution along the same
lines as all other socio-economic rights. All three nutrition-related
provisions require, in terms of section 7(2) of the Constitution, that
the state ‘respect, protect, promote and fulfil’ them. As is the case
in international law,62 this means that the state must refrain from
interfering with the exercise of these rights, must adopt measures to

59 n 52 above, paras 23 & 24.
60 This distinction mirrors the distinction made in a scientific context between
nutritional deprivation (a condition of not receiving enough food to avoid stunting,
wasting and other serious health risks); and under-nourishment (a condition of not
receiving enough food to live a normal, active working life, without, however, facing
serious and long-term health risks); Drèze & Sen (n 38 above) 35. This is - politically,
ethically and analytically - a difficult distinction to make; K Van Marle ‘“No last word”
– Reflections on the imaginary domain, dignity and intrinsic worth’ (2002) 13
Stellenbosch Law Review 307); Drèze & Sen (n 38 above) 35-45.
61 General Comment No 12 (n 32 above) para 17 (my emphasis).
62 See sec 2.2.2 above.
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protect their exercise against interference from private sources and
must take steps to extend access to them to everyone. 

However, some of these duties differ in relation to the three
different food-related provisions. In respect of the latter three of the
section 7(2) duties (the duties to protect and to promote and fulfil),
section 27(1)(b) proclaims a qualified right to sufficient food for
everyone. The duty on the state to take steps to protect, promote and
fulfil the section 27(1) right is explicitly described in section 27(2) in
such a way that it is limited – the state must take reasonable steps,
within available resources, to achieve the progressive realisation of
the right of everyone to have access to sufficient food. 

This qualification has been interpreted by the Constitutional Court,
in the context of the rights to adequate housing,63 health care
services64 and social assistance,65 to mean that the state’s measures
to give effect to a socio-economic right can be subjected to a test of
reasonableness. Although specific measures cannot as a rule be
prescribed to the state, it must indeed take measures to give effect
to these rights and those must be reasonably capable of achieving the
realisation of the rights in question over time, subject to the
resources at its disposal.66 This test is applied by the Court with
varying degrees of scrutiny, depending on the circumstances of each
case – the Court has tested the state’s conduct against standards
ranging from basic rationality and good faith at the one end of the
spectrum67 to full-blown proportionality at the other.68 A wide
variety of factors play a role in determining the intensity of scrutiny
in a given case, but an important factor is the position in society of
those affected by the failure of the state to give effect to the right in
question and the impact such failure has on them.69   

63 Government of the Republic of South Africa v Grootboom 2001 1 SA 46 (CC).
64 Minister of Health v Treatment Action Campaign 2002 5 SA 721 (CC).
65 Khosa v Minister of Social Development 2004 6 SA 505 (CC).
66 Grootboom (n 63 above) para 41; Treatment Action Campaign (n 64 above) para
38; Khosa (n 65 above) para 43. See the discussion of this reasonableness test in sec
3.2.3 below.
67 Soobramoney v Minister of Health, KwaZulu-Natal 1998 1 SA 765 (CC) paras 27 &
29, where the Court upheld a decision by a state hospital to refuse life-prolonging
renal dialysis treatment to a patient, because the decision was made rationally and in
good faith, in terms of a reasonable policy.
68 Proportionality requires that the public interest advanced by the limitation of a
right is weighed up against the harmful impact the limitation has on that right and the
claimants before the court and that a court considers whether means are available to
achieve the purpose of the limitation that are less restrictive of the right and the
interests of the claimants. In Khosa (n 65 above), the Court confirmed a High Court
ruling that the exclusion of permanent residents from social assistance benefits
violated the right to have access to social assistance (sec 27(1)(c) of the Constitution)
– the measures were found unreasonable because the purpose of the exclusion (to
prevent people immigrating to South Africa becoming a burden on the state) could be
achieved through means less restrictive of permanent residents’ rights (stricter
control of access into the country) (para 65) and because ‘the importance of providing
access to social assistance to all who live permanently in South Africa and the impact
upon life and dignity that a denial of such access has far outweighs the financial and
immigration considerations on which the state relies’ (para 82).
69 See P de Vos ‘Grootboom, the right of access to housing and substantive equality
as contextual fairness’ (2001) 17 South African Journal on Human Rights 258, in
general.
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The duties to protect and to promote and fulfil the nutritional
rights of children and detainees, by contrast, are not subject to the
same qualification, creating the impression that those duties in
respect of these rights are more direct than in respect of the section
27 right of everyone. The Constitutional Court has acknowledged this
in respect of children’s rights, although it has not as yet explained
what the implication is in practical terms.70 Most likely it will mean
that the state’s efforts to protect and to promote and fulfil the
nutritional rights of children and of prisoners are subject to a higher
standard of scrutiny than its efforts to do the same in respect of the
right of everyone to adequate food. Specifically the proportionality
test required by the general limitation clause, section 36(1) of the
Constitution, will apply in cases where it is found that the realisation
of these rights has failed – it will be more difficult for the state to
justify a failure in giving effect to the right to basic nutrition of
children or the right to adequate nutrition of prisoners than a failure
to give effect to the right to have access to food for everyone.71

Legal duties

A useful way in which to describe the concrete legal duties that the
Constitution’s nutritional rights impose on the state and others is to
follow the framework of section 7(2), and to describe the duties to
respect, to protect and to promote and fulfil those rights. An overview
of the various existing statutory and other entitlements that give
expression to these duties, together with an indication of instances
where these duties are, prima facie, violated, illustrates the different
ways in which the right to food can be used as a practical legal tool.

It is important here to take into account that the right to food is
interlinked with, or interdependent on, other rights. Enjoyment of
the right to food both depends on and makes possible the enjoyment
of other rights, and other rights can be used to protect or advance the
enjoyment of the right to food. 72 The most obvious such right is the
section 27(1)(b) right to have access to water. Not only is access to
water essential for someone producing food for own use – water, an
essential element of a nutritious diet, is intrinsically linked to the
right to food. Other rights are relevant in the sense that they

70 Grootboom (n 63 above) para 77; Treatment Action Campaign (n 64 above) para
79. See also B Goldblatt & S Liebenberg ‘Giving money to children: The state’s
constitutional obligation to provide child support grants to child headed households’
(2004) 20 South African Journal on Human Rights 151 160.
71 See n 68 above.
72 Although all rights are interdependent, this is often emphasised in respect of the
right to food. Eide notes a trend in international law to see the right to food, with the
rights to education and health care, as elements of a broader right to nutrition, which
is again a component of a right to an adequate standard of living; Eide (n 7 above)
para 44. In CRC, the right to food is not guaranteed as a free-standing right, but in
conjunction with the rights to health care and education: Art 24(2)(c) requires state
parties to take ‘measures to combat disease and malnutrition, including … the
provision of nutritious foods …’; and art 24(2)(e) requires state parties to ensure that
‘parents and children are informed about child health and nutrition ...’ In most
international documents, the right to food is an element of the right to an adequate
standard of living; see eg art 11(1) of CESCR. 

105

Socio-Economic Rights: Basic Concepts and Principles



guarantee an environment conducive to production of food for own
use: One thinks here of the provisions in respect of tenure security
and access to land in section 25,73 the prohibition on arbitrary
eviction in section 26 and the section 24 environmental rights.74 Still
other rights are relevant to the realisation of the right to food in the
sense that they create entitlements to an income, or to the freedom
to earn an income with which to acquire food: Examples are section
22, guaranteeing freedom of choice of trade, occupation and
profession, section 23, which deals with labour relations, and section
27(1)(c), which guarantees the right of everyone to have access to
social security and assistance.75 

The rights to health care (section 27(1)(a)) and education (section
29) are especially important to the right to food. Education is
important for the realisation of the right to food not only because
being educated increases the capacity of people to earn income with
which to gain access to food, but also because a person educated
about the nutritional value of different foods and about food storage
and preparation can derive more nutritional benefit from food than
others. The right to food is also a precondition for proper exercise of
the right to education: One’s capacity effectively to participate in
education is centrally determined by one’s nutritional status.76 

The relationship between the right to health care and the right to
food is similarly inter-linked: One’s health determines one’s
nutritional requirements, and nutritional status is an important
determinant of health. Finally, the right to equality and the
prohibition on unfair discrimination (section 9)77 and the
administrative justice rights (section 33) are important channels
through which the right to food can be protected. 

In short, the right to food is more or less embedded in other rights
- measures to give effect to it are intertwined with measures to give
effect to other rights, and its violation is often inseparable from the
violation of a range of other rights. As a consequence, the right to
food is seldom directly protected, whether through legislation or
adjudication. More often it is indirectly protected through another

73 Sec 25(5) (State must ‘take reasonable legislative and other measures, within its
available resources, to foster conditions which enable citizens to gain access to land
on an equitable basis’) and sec 25(6) (‘[a] person or community whose tenure of land
is legally insecure as a result of past racially discriminatory practices is entitled … to
tenure which is legally secure or to comparable redress’).
74 Sec 24(b) (State must take reasonable measures to prevent ‘pollution and
ecological degradation’ and ‘secure ecologically sustainable development and use of
natural resources while promoting justifiable economic and social development’). On
the importance of sustainable environmental management to the right to food, see
General Comment No 12 (n 32 above) para 4. 
75 Most South African households acquire food through exchange, rather than
production (only 5% of households nationally - 600 000 households – rely on farming as
their main source of food); E Watkinson & N Makgetla South Africa’s food security
crisis (2002) 2. This illustrates the importance of income, whether generated through
employment or social assistance, to gain access to food.
76 D McCoy et al (eds) An evaluation of South Africa’s primary school nutrition
programme (1997) 8.
77 About the intersection between equality and socio-economic rights, see Khosa (n
65 above) para 42.
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constitutional right or lower level entitlement – to see the right to 

food in operation, one also has to look there.

The duty to respect the right to food

The duty to respect the right to food requires the state:

• to refrain from impairing people’s existing access to adequate
food;

• when such impairment is unavoidable, to take steps to mitigate
its impact; and

• to refrain from placing obstacles in the way of people newly
gaining access or enhancing existing access to food.

Refraining from impairing existing access to food

The clearest example of this element of the duty to respect the right
to food being violated occurs where food is intentionally and actively
destroyed by the state, such as happened in the SERAC case.78 In this
case, Nigerian military forces, in an attempt to quell opposition to
uncontrolled development of oil fields, intentionally destroyed crops
and killed animals in attacks on Ogoni villages. This led to
malnutrition and starvation. The African Commission found that these
actions violated the duty to respect the right to food of the Ogoni
people.79 The intentional use of the destruction of food, resulting in
starvation as a weapon of war has happily not occurred in South Africa
for a long time – should it happen again that would constitute a clear
violation of the right to food that would be very difficult to justify.80

More commonly, this first element of the duty to respect the right
to food is violated indirectly - the state interferes with the
entitlements that people use to produce food, thus making it
impossible, or very difficult for people to continue producing food.
South Africa’s apartheid history provides a particularly good example
– in terms of the segregationist ‘homeland’ policies, large numbers of
people were dispossessed of and forcibly removed from productive
agricultural land by the state and dumped in overcrowded ‘native
reserves’ or ‘homelands’ that were most often unsuited to
agricultural use and particularly unsuitable for subsistence farming. In
this way, people who used to be food self-sufficient were rendered

78 SERAC (n 17 above).
79 n 78 above, para 64-66. Use of starvation as a weapon is a crime in international
law; n 28 above. SERAC also illustrates a violation of the right to food through
destruction not only of food, but also of the means for and environment conducive to
its production. Nigerian forces also destroyed farmland and implements; para 9. In
addition, the Nigerian government participated in irresponsible development of oil
fields, ‘[poisoning] much of the soil and water upon which … farming and fishing
depended’; para 9. The African Commission found that both the military’s destruction
of the means for food production and the government’s wilful neglect violated the
duty to respect the right to food; para 66. 
80 Intentional destruction of food was last used as a weapon of war in South Africa
during the Anglo-Boer War, when British forces instituted a ‘scorched earth’ policy,
systematically destroying herds, crops, food stores and farmsteads to deprive Boer
fighters of food and other resources.
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food insecure.81 Recurrence of this kind of large-scale interference by
the state in people’s access to the resources with which to produce
food is unlikely, as the statutory measures in terms of which these
dispossessions occurred have been repealed and new legal measures
have been put in place preventing such a recurrence. Although the
best examples of these new legal measures focus explicitly on
protecting property rights or housing and security of tenure rights
rather than the right to food, they can be, and in some cases have
already been developed to operationalise also the duty to respect the
right to food. A few examples: Dispossession of land by the state can
now only occur within the limits of section 25 of the Constitution,
through regular expropriation, for a public purpose, following the
payment of ‘just and equitable’ compensation, the amount, and time
and manner of payment of which must be determined after all
relevant circumstances have been considered.82 In those cases where
a dispossession of land used for subsistence farming is unavoidable, an
argument can be made that the fact that the land was used to
exercise the constitutional right to food is a circumstance that is
eminently relevant to the determination of the amount of ‘just and
equitable’ compensation.83 

In addition, eviction of people from state land is heavily regulated
through a raft of new laws that seek to improve security of tenure of
people who exercise informal rights to land. These laws are clearly
not aimed only at protecting people’s rights to housing, but also at
seeking to protect people’s ability to use land as a resource with
which to produce food and generate income. The two most important
examples of such legislation in the context of state-owned land are
the Extension of Security of Tenure Act (ESTA)84 and the Prevention
of Illegal Eviction from and Unlawful Occupation of Land Act (PIE).85

These laws protect informal rights of not only residence on, but also

81 On this history’s impact on black farmers’ capacity to produce food for own use,
see C van Onselen The seed is mine: The life of Kas Maine, a South African
sharecropper, 1894-1985 (1996).
82 Secs 25(2) & (3) of the Constitution. The Expropriation Act 63 of 1975 further
regulates expropriation.
83 See In re Kranspoort Community 2000 2 SA 124 (LCC) for an analogous description
of ‘just and equitable compensation’ supporting this argument. Here the validity of a
restitution claim in terms of the Restitution of Land Rights Act 22 of 1994 was
challenged on the basis that the claimant community had been compensated for its
loss of rights in land at the time of dispossession. Sec 2(2) of the Act determines that a
claim will only be successful if the claimant can show it did not receive just and
equitable compensation for the dispossession. The Court found that the compensation
that was received covered only improvements to the land, and not the loss of
‘beneficial occupation’: The community’s loss of grazing and cultivation rights - their
entitlements to food - had not been compensated. As such the compensation was not
‘just and equitable’; para 78.
84 Act 62 of 1997. ESTA applies to rural land occupied with the tacit or explicit
consent of the owner or person in charge; see sec 2(1) of ESTA and the definitions of
‘occupier’ and ‘consent’ in sec 1.
85 Act 19 of 1998. PIE applies to all land, including state-owned land; see PIE secs 6
& 7. See also the Land Reform (Labour Tenants) Act 3 of 1996 (Labour Tenants Act),
which applies to rural land occupied and used in terms of a labour tenancy agreement;
sec 1. This Act will in practice not apply to state land, as the labour tenancy
agreements that it is intended to regulate are usually with private landowners. ESTA,
PIE and the Labour Tenants Act are also instruments to regulate private evictions and
as such give effect to the duty to protect the right to food; see sec 3.2.2 below. 
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use of land,86 by making eviction from land in certain instances more
difficult than it would ordinarily be, inter alia by requiring that a
court, before granting an eviction order, consider whether an eviction
would be just and equitable in the light of all relevant
circumstances.87 Although none of the laws state this explicitly,
where the land in question is used to produce food, the exercise of
this discretion by a court should surely include a consideration of the
extent to which the granting of an eviction order would impact on the
exercise by the evictee of the constitutional right to food.88 In this
way the state’s duty to respect existing exercise of the right to food
is enforced.

People’s ability to produce food for own use and for sale was during
apartheid times also diminished in more insidious ways than through
dispossession of and eviction from land. One example is the statutory
prohibition imposed on share-cropping, a practice in terms of which
black farmers were allowed by white landowners to cultivate part of
their land, in return for a share in the resultant crop.89 

86 In terms of ESTA (n 84 above) (sec 1), a restriction of grazing or cultivation rights
can be an eviction for its purposes; Ntshangase v The Trustees of the Terblanché Gesin
Familie Trust [2003] JOL 10996 (LCC) para 4 (obstruction of the applicant’s access to
portions of a farm that she had used to graze and to water her cattle held to
constitute an eviction for purposes of ESTA); Van der Walt v Lang 1999 1 SA 189 (LCC)
para 13 (held that, in respect of the similar definition of ‘eviction’ in sec 1 of the
Labour Tenants Act (n 85 above), a limitation on the number of cattle that may graze
on land constitutes an eviction; and Zulu v Van Rensburg 1996 4 SA 1236 (LCC) 1259 (in
respect of the Labour Tenants Act, the respondent’s impounding of the applicant’s
cattle was an eviction subject to the Act).
87 ESTA (n 84 above), secs 8(1) & 11(1), (2) & (3); PIE (n 85 above), secs 4(6) & (7),
5(1)(b) and 6(1) & (3).
88 Both in ESTA (n 84 above) and PIE (n 85 above), the list of factors relevant to a
decision whether a termination of an occupier’s residence was lawful or an eviction
order should be granted is not exclusive. In addition, some of the factors listed
explicitly in eg ESTA sec 8(1) clearly require, in cases where land is used to produce
food, a consideration of the impact that a termination of residence would have on the
occupier’s right to food (eg subsec (c), which requires a consideration of the
comparative hardship to the owner or person in charge and the occupier if the right to
residence is terminated or not terminated). See also sec 9(3), which requires a court
under some circumstances to consider a report of a probation officer that must
amongst other things indicate how an eviction will affect the constitutional rights
(which would presumably include the right to food) of the occupier, before granting an
eviction order. See also City of Cape Town v Rudolph 2004 5 SA 39 (C) para 48 where
Selikowitz J describes the discretion whether to grant an eviction order that PIE
affords a court as ‘wide and open’, and goes further to say that the ‘circumstances to
be taken into account by the court … are also wide-ranging’.
89 See Van Onselen (n 81 above) for a description. The prohibition on share-cropping
was, at least at first, not very successful. Because share-cropping arrangements
worked to the benefit of both black (property-less) and white (propertied) farmers,
they remained in wide-spread use. However, the prohibition did have another, less
obvious but in practical terms very serious, effect: it meant that, in cases where white
farmers reneged on share-cropping agreements, black farmers could not, as they
could previously, rely on the law to enforce the agreements.
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Similarly, regulation of the South African fishing industry was
introduced in the apartheid era that operated in such a way that
subsistence fishing, which was previously operated legally on a large
scale, was effectively prohibited.90 

This violation of the duty to respect the right to food in apartheid
South Africa has recently seen an interesting development. In 1998
the Marine Living Resources Act (MLRA)91 was adopted. One of the
purposes of the MLRA was to regularise the position of subsistence
fishers through the so-called Individual Transferable Quotas (ITQ)
system, by creating a system of licensing that included a category for
subsistence fishers.92 

Despite its laudable aims with respect to subsistence fishers, the
MLRA’s implementation has been beset with problems, to such an
extent that it has caused interference with some subsistence fishers’
existing capacity to acquire food from the sea. First, after an initial
allocation of licenses for subsistence fishing, the annual allocation
process, due to administrative backlogs, was postponed a number of
times, with the result that no quotas were allocated for those years.93

Second, due to a combination of factors, including influence peddling
in the award of quotas; the relatively high costs and complex
procedures involved in the application process; and government’s
tendency to favour access for larger commercial enterprises, people
who have been subsistence fishers all their lives have been unable to
obtain quota access.94 This state of affairs can also arguably be
characterised as a prima facie violation of the duty to respect the
right to food, which the state would have to justify.

Mitigating the impact of interferences in the exercise of the right to
food

It is unrealistic to argue that the duty to respect the right to food
absolutely prohibits the state from interfering in existing access to
food – very often it is necessary for the state to interfere in the
entitlements that people have to food in order for it to achieve some
other important public purpose. In such cases, the duty to respect

90 Subsistence fishers operated in a legal vacuum – there was no quota category for
subsistence fishing and subsistence fishers had to obtain recreational or commercial
licences to operate legally. Both options were out of their reach; E Witbooi
‘Subsistence fishing in South Africa: Implementation of the Marine Living Resources
Act’ (2002) 17 International Journal of Marine and Coastal Law 431 432. As with the
prohibition of share-cropping (n 89 above) this meant both that subsistence fishers
operated illegally and that they could not rely on the law to protect their fishing
against interference. Subsistence fishing is currently a form of direct entitlement to
food for a small but significant proportion of South Africa’s population: 30 000 fishers
depend on subsistence fishing to survive, and at least another 30 000 depend on
subsistence fishing in combination with seasonal commercial employment; J Sunde ‘On
the brink’ (2003) 12 SPC Women in Fisheries Information Bulletin 30 30.
91 Act 18 of 1998.
92 M Isaacs ‘Subsistence fishing in South Africa: Social policy or commercial micro-
enterprise?’ (2001) 3(2) Commons Southern Africa 20. 
93 Although exemptions from the regulatory scheme were awarded for those years,
this happened only after fishers resorted to civil disobedience; n 92 above, 21-22. See
also Witbooi (n 90 above) 436-437.
94 Sunde (n 90 above) 31.
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requires that an effort be made to mitigate the effect of the
interference in the exercise of the right to food. 

The security of tenure laws referred to above again provide a good
example of how this constitutional duty has been translated into a
statutory entitlement of sorts. The laws, in some instances, require
courts to consider to what extent suitable alternative land is available
for evictees before granting an eviction order and an eviction order
can be denied if such an alternative is absent.95 Suitable alternative
land is in one instance defined as land that is suitable with respect to
the needs of occupiers for both residential and agricultural use.96 In
this way, the laws seek to give expression also to the duty of the state,
there where it is impossible to avoid interfering with people’s existing
access to food, to mitigate that interference by providing alternative
modes of access to food.

Removing obstacles in the way of the exercise of the right to food

The duty to respect the right to food is also violated if the state makes
it difficult or impossible for people to gain access to food or to
enhance their existing access to food. The recent Constitutional Court
case of Mashava v The President of the Republic of South Africa97

provides an example. In this case, the Constitutional Court confirmed
a High Court order invalidating a presidential proclamation98 assigning
the administration of the Social Assistance Act (SAA)99 to provincial
governments. 

Mr Mashava, an indigent, permanently disabled person, had applied
for a disability grant to the Limpopo provincial Department of Health
and Welfare in October 2000. After more or less four months he was
told that he had been awarded the grant and could start collecting it
from the Department’s payment offices. However, despite him trying
to do so for a considerable period of time, the grant was never paid
to him. Only after he brought legal pressure to bear on the
Department was the grant finally paid out for the first time on 25
January 2002. Even then, the Department failed to pay out the full
amount of back pay owed.100 Mr Mashava contended that, had it not
been for the assignment of the administration of the SAA to the
provinces, his grant would have been approved and paid out to him
within a reasonable time, as the payment of the grant would then
have depended on efficient, standardised and adequately resourced
administration at national level rather than the administrative
incapacity of the Limpopo provincial Department of Health and

95 In respect of ESTA (n 84 above), see secs 9(3)(a), 10(2) & (3) & 11(3); in respect of
PIE (n 85 above), see sec 6(3)(b).
96 See ESTA (n 84 above), the definition of ‘suitable alternative accommodation’ in
sec 1.
97 Mashava v The President of the Republic of South Africa 2004 12 BCLR 1243 (CC).
98 Proclamation R7 of 1996, Government Gazette 16992 GN R7, 23 February 1996.
The assignment was made in terms of sec 235 of the interim Constitution.
99 Act 59 of 1992.
100 This background is set out in the Mashava-judgment (n 97 above) para 9.

111

Socio-Economic Rights: Basic Concepts and Principles



Welfare and ‘potential demands for the reallocation of social
assistance monies to other [provincial] purposes’.101 

The validity of the proclamation was challenged on the argument
that the President, in terms of the transitional arrangements in the
interim Constitution and the allocation of legislative and executive
powers between provinces and national government, was not
competent to make the assignment, without reliance on any
constitutional right.102 Nevertheless, the case was very much about
Mr Mashava’s constitutional rights – his right to have access to social
assistance, and particularly his right to food. He and his dependents
relied on the regular and efficient payment of his disability grant for
their ‘daily sustenance and well-being’.103 In the absence of the
possibility of earning an income through employment, the disability
grant was their only entitlement with which to acquire food and the
administrative inefficiency that bedevilled its payment constituted an
obstacle in the way of their exercise of the right to food.104 In effect,
the decision of the Constitutional Court is a decision that the state
must give effect to the duty to respect, amongst other rights, the
right to food, by removing an impediment to its effective exercise.

The duty to protect the right to food

The duty to protect the right to food requires the state to protect the
existing enjoyment of this right, and the capacity of people to
enhance their enjoyment of this right or newly to gain access to the
enjoyment of this right, against third party interference.

Legislative and executive measures

The most obvious way for the state to give effect to the duty to
protect the right to food is for the elected branches of government to
regulate, through legislation or executive/administrative decisions,
the manner in which private entities participate in the production,
storage and transfer of food. The aim should be for the state to
regulate these activities in such a way that, in balance with other
important constitutional principles such as freedom and equality,
access to food for everyone is optimised. 

The first example of such regulation that usually comes to mind is
price regulation, where the state either sets a maximum price that

101 n 100 above, para 10.
102 n 100 above, para 1.
103 n 100 above, para 9.
104 The extent to which access to a social assistance grant and access to food is
directly linked and lack of access to a social assistance grant, particularly for the rural
poor in South Africa, translates into lack of access to food, has been demonstrated by
a number of studies; see M Chopra et al ‘Poverty wipes out health care gains’ (2001/
02) 6(4) Children First 16. It has also been estimated that social assistance grants
close the ‘poverty gap’ (the gap between household income and the subsistence
income line) by an average of 23%; Department of Social Development Transforming
the present – Protecting the future: Report of the Commission of Inquiry into a
Comprehensive System of Social Security for South Africa (the ‘Taylor Commission’)
59.
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may be charged by private producers and retailers for basic foodstuffs
to ensure that basic foodstuffs remain reasonably affordable, or
introduces other measures to ensure food price stability.105 The price
of standard bread used to be regulated in this way in South Africa, but
a general drive for liberalisation of agricultural markets has seen this
fall away.106 

Another way in which the state can protect access to adequate food
against the depredations of profit-oriented free market players is
through standard setting in respect of the safety and nutritional value
of food. An example of this kind of regulation in South Africa is the
Foodstuffs, Cosmetics and Disinfectants Act (FCDA),107 which is
intended to regulate fungicide and pesticide residue and additive and
preservative levels in food, by setting minimum and maximum
standards and creating mechanisms for the monitoring of these levels
in foodstuffs. South Africa has also recently introduced mandatory
micronutrient fortification of certain basic foodstuffs. 

Finally, an important way in which the state currently seeks to give
effect to its duty to protect the right to food is through protection of
informal tenure rights. All three laws discussed above in the context
of the state’s duty to respect the right to food108 - PIE,109 ESTA110 and
the Labour Tenants Act111 - protect informal rights to land as a
resource for food production also against private interference in the
same way as it protects these rights against the state: by making
eviction more difficult than it would otherwise be through imposing
additional procedural and substantive safeguards that have to be met
before an eviction order can be granted by a court. In this way
people’s access to land, which for a small but significant group of
people in South Africa constitutes their only entitlement to have
access to food, is protected.112

105 Measures to introduce or maintain stability in food prices include stock-piling of
food reserves, and direct interventions in the food trade sector, such as requiring grain
traders to report regularly on realised and planned imports, which, combined with
accurate systems of crop estimate could contribute to stabilising food markets; Food
Pricing Monitoring Committee (n 3 above) 31. 
106 Watkinson & Makgetla (n 75 above) 4 & 13. Watkinson & Makgetla point out that in
the absence of regulation, there has been a ‘hidden price rise’ in bread – although the
price per loaf in rand remained relatively stable in the period 1990 to 2001, both the
weight and quality of the standard loaf deteriorated to such an extent that the real
price per gram rose 293% in the same period.
107 54 of 1972.
108 See sec 3.2.1 above.
109 n 85 above.
110 n 84 above.
111 n 85 above.
112 Six hundred thousand people in South Africa depend on farming as their main
source of food. A further one million use farming to supplement other means of
obtaining food; Watkinson & Makgetla (n 75 above) 2. See also sec 67(c) of the
Magistrates’ Courts Act 32 of 1944, which prohibits the attachment and sale in
execution to satisfy a judgment debt of the ‘stock, tools and agricultural implements
of a farmer’ and so protects the capacity of a subsistence farmer to produce food
against interference from creditors.  
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It is important to note that the duty of the state to protect the right
to food through the regulation of private conduct does not only
require it to create a regulatory framework, but also to implement
and enforce that framework effectively.113 Concerns have, for
example, recently been raised about the extent to which the FCDA is
effectively enforced, with indications that the required monitoring is
not taking place and that the standards created in the Act are not
applied.114 Similarly, the effectiveness of security of tenure
legislation has been questioned, particularly in rural areas, where the
link between tenure security and access to food is manifest. 

Citing complicity between magistrates, police, and private
landowners; disregard of the law by landowners; and the absence of
legal aid in rural areas as causes, critics point out that evictions are
still possible and happen regularly, and that farm workers or labour
tenants who are evicted and fail to find alternative accommodation
on farms rarely find recourse in municipal housing projects or other
available land distribution programmes.115 Such failures to implement
regulatory measures intended to protect people’s rights to food can
also constitute prima facie violations of the duty to protect the right.

The judiciary

In addition to the legislative and executive branches of government,
the courts have an important role to play in giving effect to the duty
to protect the right to food, in two ways. In the first place, courts can
protect the right to food by adjudicating constitutional and other
challenges to state measures that are intended to advance the right
to food. This protective role of courts has been illustrated in South
Africa with respect to the right to have access to adequate housing in
Minister of Public Works v Kyalami Ridge Environmental
Association,116 but with respect to the right to food it is best

113 This is true for any measure devised to give effect to a socio-economic right. See
Grootboom (n 63 above) para 42 where the Constitutional Court held that ‘[a]n
otherwise reasonable programme that is not implemented reasonably will not
constitute compliance with the state’s obligations’.
114 Watkinson & Makgetla (n 75 above) 5. They attribute also the deterioration in the
weight and quality of standard bread (see n 106 above) partly to the lack of effective
enforcement of regulations; 4.
115 E Lahiff ‘Land reform in South Africa: Is it meeting the challenge?’ (2001) 1 PLAAS
Policy Brief 2.
116 2001 3 SA 1151 (CC). In this case a state decision, taken in exercise of the
constitutional duty to provide access to adequate housing, temporarily to house
destitute flood victims on the grounds of a prison outside Johannesburg, was
challenged by surrounding property owners as in violation of administrative justice
rights. The Court rejected the challenge, albeit without any direct reliance on the
state’s duty to protect the right to have access to adequate housing. See also City of
Cape Town v Rudolph (n 88 above) where a constitutional challenge to the security of
tenure law PIE (n 85 above) was rejected by the Cape High Court, holding that,
although the law infringed property rights, this could be allowed as the state had
enacted it because the Constitution required it or at least authorised it to do so. See
in this respect G Budlender ‘Justiciability of socio-economic rights: Some South
African experiences’ in YP Ghai & J Cottrell (eds) Economic, social and cultural rights
in practice. The role of judges in implementing economic, social and cultural rights
(2004) 33 36.
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illustrated by a decision of the German Federal Constitutional
Court.117 

In this case, legislation regulating the price and sale of drinking
milk in Germany was challenged. This legislation - intended to keep
the price of drinking milk at an affordable level and to ensure that the
dairy industry is sustained in circumstances of serious over-production
- both restricted the price of drinking milk and determined that
drinking milk produced in a certain region could only be sold to a dairy
within that region, that the dairy in question was obliged to buy all
the drinking milk produced in that region and that drinking milk could
then again only be bought from that dairy. The price of processed
dairy products was not similarly restricted and milk intended for
processed dairy products could be sold and bought freely across
Germany. The effect of increasing surplus production of milk in this
unequally regulated industry was that prices for processed dairy
products were significantly lower than prices for drinking milk. To
offset this disadvantage for suppliers and dairies selling milk for
processed dairy products, suppliers and dairies selling drinking milk
were required to pay a special tax. These suppliers and dairies
challenged the regulation of the regulatory scheme on the basis that
it infringed their freedom of competition. 

The German Constitutional Court rejected the challenge, holding
that, as milk was a basic foodstuff, it was in the general interest that
its price be kept at an affordable level and that, as the sustenance of
the agricultural sector and particularly the dairy sector, as a national
asset essential to meeting basic needs, was in the general interest,
the control of the sale of milk and the imposition of the special tax
was also saved, in spite of its admitted restriction of the freedom of
competition. In effect, the Court held that the state was giving effect
to a constitutional duty to ensure that people’s basic food needs are
met on a sustainable basis through its regulation of the dairy industry,
and that this saved the regulatory framework.118

Courts also have a duty to protect the right to food in a second way
- through the exercise of their law-making activity in interpreting
legislation and developing the rules of common law. South African
courts are constitutionally obliged when interpreting legislation or
developing rules of common law to do so in such a way that the ‘spirit,
purport and objects’ of the Bill of Rights are promoted.119 This
requires courts to infuse legislation and the common law with the
value system underlying the Constitution – to read the rights in the Bill
of Rights and the values underlying them into the existing law.
Because, as Amartya Sen has pointed out, access to food in a private
ownership economy is so centrally determined by ‘a system of legal
relations (ownership rights, contractual obligations, legal exchanges,
etc)’, because, quite literally, ‘the law stands between food

117 18 BverfGE 315, 1965 (n 6 above).
118 See E de Wet ‘Can the social state principle in Germany guide state action in
South Africa in the field of social and economic rights?’ (1995) 11 South African
Journal on Human Rights 30 38 for a discussion.
119 See sec 39(1) of the Constitution.
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availability and food entitlement’,120 the constitutionally informed
law-making role of courts is potentially an extremely important way
in which the protection of the right to food can be advanced.

Courts can do so first by interpreting legislation regulating access
to resources for the production of food or to food itself in such a way
that entitlements to food are protected. In an indirect fashion, there
are numerous examples where this has already happened in South
Africa. The most obvious such example again relates to the tenure
security laws referred to above.121 Courts have, in cases decided on
the basis of both ESTA and the Labour Tenants Act, extended the
scope of protection afforded by these laws by finding that various
forms of interference with food production activities such as crop
cultivation and cattle rearing, and not only interference in the
residential occupation of land, constitute evictions that have to
comply with the stringent procedural and substantive safeguards
imposed by these laws. 

In Ntshangase v The Trustees of the Terblanché Gesin Familie
Trust,122 the Land Claims Court held that when a property owner
prevents an occupier from accessing grazing lands and a watering hole
on his property that she had previously used for her cattle, that
constitutes an eviction for purposes of ESTA.123 

In respect of the Labour Tenants Act,124 the Land Claims Court, in
Van der Walt v Lang,125 held that where a property owner had
previously allowed an occupier to graze a certain number of cattle on
his land, a subsequent restriction of the number of cattle allowed
constituted an eviction subject to the Act’s safeguards. Also, in Zulu
v Van Rensburg,126 the Court held that impounding the cattle of an
occupier constituted an eviction that had to comply with the Act’s
safeguards.127

An interesting possibility for further court driven development of
the statutory law to protect the right to food came to light in the
recent Constitutional Court case of Jaftha v Schoeman.128 In this case
the Court considered the constitutionality of provisions of the
Magistrates’ Courts Act129 that allowed, either where sufficient
movables could not be found, or where a court, on good cause shown,
ordered it, the sale in execution of the immovable property, including

120 Sen (n 39 above) 166.
121 See secs 3.2.1 & 3.2.2 above.
122 n 86 above, para 4.
123 n 84 above.
124 n 85 above.
125 n 86 above, para 13.
126 n 86 above, 1259.
127 See also the range of decisions of the Land Claims Court interpreting the term
‘rights in land’ in the Restitution of Land Rights Act (n 83 above) to include also
‘beneficial occupation’, so that the long term use of land for grazing and cultivation
purposes also constitutes such a right in land that can be reclaimed; eg In re
Kranspoort Community (n 83 above).
128 Jaftha v Schoeman; Van Rooyen v Stoltz 2005 1 BCLR 78 (CC).
129 n 112 above. See sec 66(1)(a). 
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the home, of a debtor to satisfy a judgment debt. To protect the right
of everyone to have access to adequate housing, the Court, through a
combination of interpretation and of reading words into the Act,
changed the Act in such a way that a judgment debtor’s home can now
only be sold in execution if a court has ordered it after considering all
relevant circumstances.130 

Jaftha involved only the protection of a judgment debtor’s home
and right to have access to adequate housing against sale in
execution. However, in future cases where a creditor seeks the sale
in execution of immovable property that a judgment debtor uses to
produce food, courts can certainly extend the Constitutional Court’s
reasoning so that the fact that the immovable property is the debtor’s
means with which to exercise the right to food must also be
considered relevant to the decision whether or not to allow its sale in
execution. In this way courts could develop the law to protect
judgment debtors’ right to food against interference from creditors. 

The judgment in Jaftha certainly leaves scope for this. For one
thing, the Court explicitly stated that the factors that it listed to take
account of when considering whether to allow sale in execution of
immovable property were not the only ones that could play a role and
that a court would have to consider any other factor that, on the facts
of the case before it, is relevant. 131 In addition, the Court
emphasised that the factor that drove it to conclude that the
Magistrates’ Courts Act as it stood violated the right to have access to
adequate housing was the severe impact that the execution process
could have on the human dignity of a judgment debtor and on a
judgment debtor’s capacity to have access to the basic necessities of
life.132 Certainly, the impact on an indigent person’s human dignity
and basic survival interests of the attachment and sale in execution
of immovable property that the person uses to produce food for own
use, in the absence of any other major source of access to food, is
comparable to the impact of the sale in execution of such a person’s
home.

Courts can of course also protect the right to food through the
exercise of their powers to develop the common law. Regrettably,133

there has been little development in our law along this front. In the
one case in which the Supreme Court of Appeal was approached to
develop the common law rules of contract so as better to protect the
right to have access to health care services, the Court rejected the

130 Jaftha (n 128 above) paras 61-64 & 67.
131 n 130 above, para 60. The factors that the Court lists that should considered are:
‘the circumstances in which the debt was incurred; … attempts made by the debtor to
pay off the debt; the financial situation of the parties; the amount of the debt;
whether the debtor is employed or has a source of income to pay off the debt and any
other factor relevant to the … facts of the case …’ (my emphasis).
132 As above, paras 21, 25-30, 39 & 43.
133 Regrettably, both because the development of the common law to give effect to
socio-economic rights is especially important, as common law background rules of
contract and property and exchange so centrally determine access to basic resources;
and because one would expect courts to be more comfortable to utilise this avenue of
enforcement of socio-economic rights rather than others, as the development of the
common law has always been their task.
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invitation to do so.134 However, the courts have been fairly active in
the development of the common law rules of eviction – something
that, because access to land importantly determines access to food,
is directly relevant to protection of the right to food. The common law
rules of eviction hold that a property owner is entitled to an eviction
order on a showing she is indeed owner of the land in question and
that the person occupying it is doing so unlawfully. Where this
showing is made, a court has no discretion whether or not to award
the order.135 

Section 26(3) of the Constitution could be read to change this rule:
It determines that eviction from a home may only take place in terms
of a court order granted after all relevant circumstances had been
considered. The tenure security laws referred to above, all of which
require courts to consider all relevant circumstances before granting
an eviction order, give effect to section 26(3).136 However,
conflicting decisions in the High Courts raised uncertainty over
whether the tenure security laws, particularly PIE, applied also to
cases of so-called ‘holding over’ - cases where initially lawful
occupation subsequently became unlawful.137 As a result, courts had
to consider whether section 26(3) changed the common law rules of
eviction in those cases where PIE does not apply and the common law
by default does. In Ross v South Peninsula Municipality,138 the Cape
High Court found that it did, so that an applicant for an eviction order,
in addition to the common law showing, had to raise relevant
circumstances that would entitle the court to grant the order.139

However, a decision of the Witwatersrand High Court, Betta
Eiendomme (Pty) Ltd v Ekple-Epoh,140 contradicted Ross. 

This conflict reached the Supreme Court of Appeal in Brisley v
Drotsky,141 where the Court held that the section 26(3) ‘relevant
circumstances’ could only be legally relevant circumstances, that the
only circumstances legally relevant to the question whether an
eviction should be allowed were whether the evictor was owner of the
land in question and the evictee was occupying it unlawfully and,
consequently, that section 26(3) did not change the rules of common
law as found in Ross.142 As a result, all evictions from residential

134 Afrox Health Care (Pty) Ltd v Strydom 2002 6 SA 21 (SCA) (argument that common
law rule that contractual terms contrary to the public interest are unenforceable
should be developed in the light of sec 27(1)(a) of the Constitution in such a way that
disclaimers in admissions contracts to private hospitals are unenforceable rejected).
135 Graham v Ridley 1931 TPD 476.
136 ESTA (n 84 above), PIE and the Labour Tenants Act (n 85 above). See sec 3.2 above
for a discussion of these laws.
137 The question was specifically whether PIE applied to such evictions. See eg Ellis v
Viljoen 2001 4 SA 795 (C) (PIE does not apply); and Bekker v Jika [2001] 4 B All SA 573
(SE) (PIE does apply).
138 Ross v South Peninsula Municipality 2000 1 SA 589 (K).
139 n 138 above, 596H.
140 Betta Eiendomme (Pty) Ltd v Ekple-Epoh 2000 4 SA 486 (W). The Court, at 473A-
B, held that sec 26(3) only applied to evictions by the state and not to evictions by
natural or juristic persons.
141 Brisley v Drotsky 2002 4 SA 1 (SCA).
142 As above, para 42.
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property where the occupant was ‘holding over’ remained subject to
the old common law rule, which afforded a court no discretion in
deciding whether to grant an eviction order. 

This position soon changed. In Ndlovu v Ngcobo; Bekker v Jika,143

the Supreme Court of Appeal held that PIE applied to evictions in
cases of ‘holding over’ – in effect that section 26(3) extended to these
evictions through PIE.144 This negated Brisley – also in cases of
‘holding over’ a court would now, in terms of PIE, have a discretion,
exercised in the light of all relevant circumstances, whether to grant
an eviction order. 

The holding in Ndlovu is potentially very important for people who
access food through small-scale agricultural production. Increasingly
in South Africa, the kind of property at issue in cases like Ndlovu is
used not only for residential purposes but also to produce food at the
very least to supplement other forms of access to food145 – indeed,
through various measures, the state encourages the cultivation of
food gardens on residential plots as a way for people to enhance their
access to food.146 The protection afforded the security of tenure of
occupiers of such property after the Ndlovu decision does not only
protect their right to have access to adequate housing, but also their
right to food. 

However, the refusal of the Supreme Court of Appeal in Brisley to
develop the common law of eviction in this respect could come back
to haunt it. At the end of 2003, prompted by lobbying efforts from
banks and large property management concerns, the Department of
Housing published for public comment a draft amendment Bill to
PIE147 purporting to change the definition of an unlawful occupier so
that cases of ‘holding over’ would once again be excluded from PIE’s
scope. Should this Bill be adopted,148 the situation would again revert
to that after Brisley – when faced with an application for an eviction
order in cases of ‘holding over’, a court will then again not be able to
take account of the impact which that eviction would have on the
capacity of the evictee to have access to food. The Court’s reticence
in Brisley would then have denied the development of a potentially
important tool for the protection of the right to food. 

143 Ndlovu v Ngcobo; Bekker & Another v Jika 2003 1 SA 113 (SCA).
144 n 143 above, para 23.
145 De Klerk et al (n 2 above) 54-58 note that food gardens in both urban and rural
areas make a significant contribution to food security. Importantly, they point out that
the biggest obstacle to the establishment and maintenance of food gardens is access
to land and security of tenure.       
146 See eg the Department of Social Development’s Poverty Relief Programme.
147 The Draft Prevention of Illegal Eviction from and Unlawful Occupation of Land
Bill, 2003, Government Gazette No 25391, GN 2276 of 2003, 27 August 2003.
148 The status of the Bill is currently unclear.
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The duty to promote and fulfil the right to food

The duty to promote and fulfil149 the right to food requires the state
to ‘adopt appropriate legislative, administrative, budgetary, judicial,
promotional and other measures’150 so that those that do not
currently enjoy access to food can gain access and so that existing
access to food is enhanced.

The Constitutional Court has, in terms that closely track the
description of the state’s duty to fulfil the right to food in
international law,151 described the nature and extent of the duty to
fulfil socio-economic rights in four cases, dealing with the rights to
have access to adequate housing,152 to health care153 and to social
assistance.154 If applied to the right to food, it amounts to this:

• The state must devise and implement measures to give effect to
the right to food.155 Although the speed with and extent to which
the state can fulfil the right to food through its legislative and
other measures are obviously determined by the resources at its
disposal and although this can happen only progressively,156 the
state must be able to show that it has such measures in place and
that it is in the process of implementing them. In addition the
state must be able to show progress in its implementation of
these measures – any deliberate retrogression would constitute a
prima facie violation of the right to food, which will require a
particularly convincing justification.157

• These measures must be reasonably capable of achieving the
purpose of the right to food158 – of creating and maintaining for
every man, woman and child in South Africa ‘[t]he availability of
food in a quantity and quality sufficient to satisfy the dietary

149 I discuss the duties to promote and fulfil here as one. Liebenberg has suggested
that the duty to promote requires the state to undertake educational measures in
respect of a right – to educate people about the nature and content of a right and the
tools and opportunities with which to access it; S Liebenberg ‘The interpretation of
socio-economic rights’ in M Chaskalson et al Constitutional law of South Africa (2003)
(2nd ed, original service, 12-03) 33-1 33-6. Budlender (n 116 above) 37 describes it as
a duty of executive and administrative agencies ‘to have proper regard’ to the
advancement of socio-economic rights in their decision making. Both these meanings
are included in my discussion of the ‘duty to promote and fulfil’ the right to food.
150 Committee on ESCR General Comment No 14 The right to the highest attainable
standard of health (art 12 of the Covenant) para 33.
151 See General Comment No 12 (n 32 above) paras 21-28. 
152 Grootboom (n 63 above)
153 Soobramoney (n 67 above) and Treatment Action Campaign (n 64 above).
Treatment Action Campaign can also be characterised as dealing with the duty to
respect the right to health care.
154 Khosa (n 65 above).
155 General Comment No 12 (n 32 above) para 21.
156 See sec 27(2) of the Constitution: ‘The state must take reasonable legislative and
other measures, within available resources, to achieve the progressive realisation of
[this] right …’ (my emphasis).
157 Grootboom (n 63 above) para 45. See also Committee on ESCR General Comment
No 3 (n 49 above) para 9 (a deliberate retrogression would require full justification ‘by
reference to the totality of rights … in the Covenant and in the context of the full use
of the maximum available resources’). 
158 Grootboom (n 63 above) para 41.
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needs of individuals, free from adverse substances, and
acceptable within a given culture; [and] [t]he accessibility of such
food in ways that are sustainable and that do not interfere with
the enjoyment of other human rights’.159 To be judged as
reasonable in this sense, the state’s measures must meet at least
the following basic standards:
- They must be comprehensive and co-ordinated, clearly

allocating responsibilities to different spheres within
government.160

- Financial and human resources to implement them must be
available.161

- They must be both reasonably conceived and reasonably
implemented.162

- They must be ‘balanced and flexible’, capable of responding to
intermittent crises and to short-, medium- and long-term food
needs.163

- They may not exclude ‘a significant segment of society’.164

- They may not ‘leave out of account the degree and extent of
the denial’ of the right to food and must respond to the
extreme levels of food insecurity of people in desperate
situations – that is, the state’s measures must make provision
both for access to food being facilitated for those who are able
to make use of opportunities for themselves and for access to
food being provided to those who are in desperate conditions
and cannot make do for themselves.165 

- They must be transparent in the sense that they must be made
known both during their conception and once conceived to all
affected.166

159 General Comment No 12 (n 32 above) para 8.
160 Grootboom (n 63 above) para 39. See also General Comment No 12 (n 32 above)
paras 22 & 25.
161 Grootboom (n 63 above) para 39. See also General Comment No 12 (n 32 above)
para 21.
162 Grootboom (n 63 above) para 42.
163 n 162 above, para 43.
164 As above. See also General Comment No 12 (n 32 above) para 26.
165 Grootboom (n 63 above) para 44. See also General Comment No 12 (n 32 above)
para 28.
166 Treatment Action Campaign (n 64 above) para 123. See also General Comment No
12 (n 32 above) paras 23 & 24.
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As yet, the duty to fulfil the right to food has not been the basis of a
court decision in South Africa.167 In the absence of such direct
indication of what this duty means, a useful way in which to illustrate
the concrete legal entitlements and duties that the duty to fulfil the
right to food entails is to consider to what extent the state’s existing
measures to realise this right indeed meet constitutional
requirements and particularly to point out possible constitutional
failures in this respect. I focus on three elements of the duty to fulfil
the right: The duty to have in place a national strategy with which to
fulfil the right to food, the duty to ensure that such a national
strategy be reasonable, and the duty to avoid any deliberate
retrogression in the progressive fulfilment of the right to food. 

Having a national strategy

Until relatively recently, it was difficult to draw up the South African
government’s constitutional scorecard on the duty to fulfil the right
to food. Then, no coherent policy framework directed specifically at
giving effect to the right to food existed in South Africa. In fact, it
seemed that government simply had no ‘national strategy’ to fulfil
the right to food as it is required to have both in terms of international
law168 and in terms of the Constitutional Court’s Grootboom
jurisprudence.169 This in itself constituted at the time a prima facie
violation of the right to food. 

This very basic structural constitutional problem has over the last
three years largely been overcome. Prompted in part by the national
outcry over the sharp rises in food prices in 2001170 and the resultant
further erosion of food security amongst the poor, government has
both introduced a range of new measures to address specific aspects
of food insecurity and has made a significant effort to develop and
publicise a coherent national strategy, focused on addressing food
insecurity in South Africa. 

Policies relating to the fulfilment of the right to food are currently
co-ordinated in terms of a cross-departmental policy framework, the
Integrated Food Security Strategy for South Africa (IFSS), driven by
the Department of Agriculture.171 This document sets out a broad
policy framework for measures aimed at enhancing food security in

167 The right to food indirectly did make a brief, but unsuccessful appearance in
Treatment Action Campaign (n 64 above): Treatment Action Campaign argued that
government should be ordered to provide, as part of a comprehensive package to
prevent mother-to-child transmission of HIV, breast milk substitutes free of charge and
on demand to HIV positive mothers who give birth at public health facilities. The Court
declined to do so, arguing that the complex nature of the question whether or not
substitutes are appropriate militated against the Court making a binding order in this
respect and that such decisions are best left to health professionals; para 128.
168 General Comment No 12 (n 32 above) para 21.
169 Grootboom (n 63 above) para 39.
170 In the year up to June 2002, the food price index rose 16.7% whilst non-food
inflation was only 7.2%. In the same period, the price of a bag of maize meal doubled;
Watkinson & Makgetla (n 75 above). For a full assessment of the extent and nature of
the food price volatility in 2001/2002, see Food Pricing Monitoring Committee (n 3
above) 5-8.
171 Department of Agriculture (n 2 above).  
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South Africa and is intended to ‘streamline, harmonise and integrate
diverse food security sub-programmes’.172 To this end, The IFSS calls
for a cross-departmental and cross-sectoral management struc-
ture.173 It also identifies a number of key focus areas for policy
development and implementation.174

Ensuring that the national strategy is reasonable

As explained above, whatever measures the state chooses to take in
order to fulfil the right to food must be reasonable in the light of the
test that the Constitutional Court developed in Grootboom,
Treatment Action Campaign, and, most recently, Khosa. Again, as
recently as two years ago, government’s existing measures to address
food insecurity prima facie failed this reasonableness test in at least
two respects. In the first place, the lack of co-ordination in
government efforts to promote and fulfil the right to food was then
such that I argued at the time that it rose to the level of constitutional
violation – that the measures were not sufficiently focused and co-
ordinated to pass the reasonableness test set by the Constitutional
Court in Grootboom.175 No specific government department at
national, provincial or local level focused in the first instance on the
right to food in the way that, for instance, the Department of Health
is dedicated primarily to realising the right to have access to health
care services. Partly as a result, measures intended to foster food
security developed in a piece-meal fashion, with different aspects –
and sometimes the same aspects – of nutritional policy addressed by
different departments.176 Also, any attempt to provide an overview
and assessment of state measures to fulfil the right to food was
confounded by the difficulty in making overall sense of a loose
patchwork of policies and programmes. In the light of the
constitutional requirement of transparency in policy formulation and

172 n 171 above, 11.
173 An Inter-Ministerial Committee, chaired by the Minister of Agriculture, heads the
IFSS at political level. It is managed and implemented by a National Co-ordinating
Unit, with corollaries at provincial level (Provincial Co-ordinating Units), which
oversee the work of District Food Security Officers and, at local level, Food Security
Officers. The IFSS also envisages the establishment of a National Food Security Forum
(NFSF), with membership drawn from the public sector, the private sector and civil
society and with corollaries at provincial level (Provincial Food Security Forums), at
district level (District Food Security Forums) and local level (Local Food Security
Action Groups). The role of the NFSF is to provide ‘strategic leadership and advisory
services on food security’ and to set standards and recommend policy options; n 171
above, 34.
174 These are increasing household food production and trading; improving income
generation and job creation; improving nutrition and food safety; increasing safety
nets and food emergency systems; improving analysis and information management
systems; providing capacity-building and holding stakeholder dialogue; n 171 above, 6.
175 D Brand ‘Between availability and entitlement: The Constitution, Grootboom and
the right to food’ (2003) 7 Law, Democracy and Development 1 22. See Grootboom (n
63 above) para 39. 
176 This problem has been acknowledged by government; Department of Agriculture
(n 2 above) 11.
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implementation referred to above, this lack of transparency in food-
related policy was in itself constitutionally problematic.177 

Both these potential violations of the right to food have since been
adequately addressed. The IFSS referred to above is explicitly
intended to co-ordinate measures to achieve food security. The
Department of Agriculture is also now clearly identified as the lead
department with respect to the fulfilment of the right to food. The
production of a single coherent policy framework with respect to the
fulfilment of the right to food has also greatly enhanced the
transparency of government’s measures. In addition, efforts to adopt
right to food framework legislation are ongoing, which, if successful,
would further enhance the focus, co-ordination and transparency of
measures to fulfil the right to food.178

However, despite these important advances, there are two general
problems with government’s national strategy to fulfil the right to
food. The first of these relates to the comprehensiveness of the
strategy, the second to its implementation. The different measures
co-ordinated within the IFSS come close to constituting the kind of
‘comprehensive’ programme,179 that addresses ‘critical issues and
measures in regard to all aspects of the food system’, as required by
the Constitutional Court’s reasonableness test and at international
law.180 

Government has instituted a range of measures to engender access
to food. A number of programmes facilitate access to food, making it
possible for reasonably self-sufficient people to gain access to food
for themselves. One thinks here of programmes that enable people to
produce food for consumption or to generate income with which to
buy food, such as the Department of Agriculture’s Food Security and
Rural Development Programme,181 the Departments of Agriculture
and Land Affairs’ Land Redistribution for Agricultural Development
Programme,182 the Department of Public Works’ Community-Based
Public Works (CBPW) Programme,183 and the Department of Social
Development’s Poverty Relief Programme (PRP).184 

177 Treatment Action Campaign (n 64 above) para 123. See also General Comment No
12 (n 32 above) paras 23 & 24.
178 See in this respect S Khoza ‘Protecting the right to food in South Africa. The role
of framework legislation’ (2004) 5(1) ESR Review 3.
179 Grootboom (n 63 above) para 39.
180 For a more comprehensive overview of these measures, see D Brand ‘Budgeting
and service delivery in programmes targeted at the child’s right to basic nutrition’ in E
Coetzee & J Streak (eds) Monitoring child socio-economic rights in South Africa:
Achievements and challenges (2004) 87 93-101; E Watkinson ‘Overview of the current
food security crisis in South Africa’ SARPN, available at http://www.sarpn.org.za/
documents/doooo222/watkinson/index.php 7 (accessed 31 October 2004). 
181 Agricultural starter-packs and information packs to enable food production for
own consumption are provided to food insecure rural households; Brand (n 180 above)
95.
182 Financial support is provided for farmers from previously disadvantaged
communities to enable them to buy land and agricultural implements; n 180 above,
96.
183 Jobs are created by involving poor rural communities in public works projects; n
180 above.
184 The department establishes communal rural food production clusters (food
gardens, poultry houses, pig units); n 180 above.
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A variety of measures also provide access to food to those who
cannot make use of existing opportunities to obtain access to food.
The bulk of these measures are special needs social assistance cash
grants that enable certain especially vulnerable groups of people to
acquire food.185 There are also two permanent programmes in terms
of which food and nutritional supplementation is provided directly to
children: the Primary School Feeding Scheme (PSFS)186 and the
programme targeting children with acute protein energy malnutrition
(the PEM programme),187 both managed by the Department of Health.
In 2002, government also introduced short-term crisis measures in
response to rising food prices in the form of a programme to provide
food parcels and agricultural starter packs to destitute families (to
run for three years).188

Government’s measures also take account of the need to ensure
the availability of food. The Department of Agriculture (through
appropriate production policies) and the Department of Trade and
Industry (through appropriate food import strategies) have
programmes in place and currently manage to maintain an adequate
national food supply and so ensure national food security.189 Different
departments and institutions within government also run programmes
to monitor different aspects of national and household food security
in South Africa and to enhance nutritional status through nutritional
education and micronutrient fortification of foodstuffs. An important
recent addition to these programmes was the appointment of the
Department of Agriculture’s National Food Pricing Monitoring
Committee to investigate and advise government on food prices in
South Africa.190

185 The State Old Age Pension; the Child Support Grant; the Foster Child Grant; the
Disability Grant; the War Veteran’s Grant; the Care Dependency Grant; and Grant-in-
Aid. See also the Social Relief in Distress Grant, which, although narrowly tailored, is
not a special needs grant; n 180 above, 98.
186 In terms of the PSFS a nutritious meal is provided once every school day to
primary school learners at school. For an analysis of this programme from a right to
food perspective, see Brand (n 180 above) 104-116. See also, in general, McCoy et al
(n 76 above).
187 The PEM programme provides treatment in hospitals and clinics to severely
malnourished children and discharges them when they have recovered. For a
description and evaluation, see Chopra et al (n 104 above). 
188 In addition to the provision of food parcels and agricultural starter packs,
government announced that it would increase a variety of social assistance grants
(ranging from an increase of 2% in the Foster Child Grant to an increase of 8% in the
Child Support Grant). For a critique of the effectiveness of these measures to address
the effects of the 2001/2002 food pricing crisis, see E Watkinson & K Masemola ‘The
food crisis: More action needed’ (2002) November NALEDI Policy Bulletin 4.
189 See n 2 above.
190 The Committee was appointed for a period of one year. It has completed its work
and has submitted its final report to the Department of Agriculture. See n 3 above.
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However, government’s national strategy to fulfil the right to food
does have one important gap: it fails to make any sustainable
provision for the food needs of a substantial number of people who
are in food crisis. The Constitutional Court, as part of its
reasonableness test, has fashioned a requirement of reasonable
inclusion, which holds that a policy should ‘respond to the needs of
those most desperate’,191 take into account the ‘amelioration of the
circumstances of those in crisis’,192 and may not exclude ‘a significant
segment of society’.193 This requirement is closely linked to a
requirement of flexibility, which holds that a measure must ‘make
appropriate provision for attention to … crises and to short-, medium-
and long-term needs’.194 The requirements of reasonable inclusion
and flexibility are also echoed in international law: The Committee on
ESCR states in its General Comment No 12 that a national strategy to
fulfil the right to food must include measures of an immediate nature,
to address food crises195 and must include measures to ‘ensure the
satisfaction of, at the very least, the minimum essential level
required to be free from hunger’.196

Many South Africans do not even meet basic essential levels of
access to food, let alone enjoy a fully adequate nutritional status.
Their nutritional status is desperate, or in crisis, in the sense that they
suffer the ‘daily terrorism of hunger’ and face serious and permanent
health risks as a result.197 Although this situation is evident from a
wide variety of statistics – both food intake data and anthropometric
indicators198 – it is most dramatically shown by the fact that 43% of
South African households live in food poverty (their monthly income
is not enough for them to afford even a basic, low cost nutritionally
adequate diet)199 and that, in 1999, 52% of households nationally
experienced hunger on a regular basis.200 This crisis is not one of a
passing nature, caused by some aberrant event such as a natural
disaster or a period of unusual food market volatility. It is an ‘endemic
crisis’, a long-term crisis caused indirectly by deep structural
economic factors that result in wide-spread income poverty and lack
of access to basic resources.201

Those South Africans who fall below basic essential levels of
enjoyment of the right to food are, in Grootboom’s terms,
‘desperate’, ‘in crisis’ and ‘living in intolerable conditions’. Children

191 Grootboom (n 63 above) para 44.
192 n 191 above, para 64.
193 n 191 above, para 43.
194 As above.
195 General Comment 12 (n 32 above) para 16.
196 n 195 above, para 17.
197 Phrase used by Constitutional Court Justice Tolakele Madala in an address to the
International Seminar on the Right to Food, January 2002, Centre for Human Rights,
University of Pretoria (unpublished).
198 For a recent overview of the available food intake data and anthropometric
indicators showing this crisis, see Watkinson (n 180 above) 1-6.
199 De Klerk et al (n 2 above) 25.
200 n 199 above, 28 (citing Labadarios (n 4 above)). 
201 In fact, not only are the same people who were in a food crisis ten years ago still
in a food crisis – the situation has worsened; Watkinson (n 180 above) 5.
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who waste away because of lack of food and do not grow to their full
physical and mental potential because of under- and malnourishment,
and people who go hungry every day of their lives, exhibit the same
urgent, immediate need with respect to the right to food as the
community in Grootboom exhibited with respect to the right to have
access to adequate housing. The case law suggests that government is
obliged, in whichever measures it institutes to fulfil the right to food,
to take account of the needs of such people. The current national
food security strategy does not. 

Against the background of a general focus on longer term capacity
building interventions that focus on facilitating access to food for
reasonably self-sufficient people government’s food policy scheme of
course makes quite substantial provision for the direct transfer of
food, or the means with which to acquire food. Examples are the
Primary School Feeding Scheme, the PEM programme and the various
social assistance grants. However, all of these efforts are in some way
targeted to special needs only. The Primary School Feeding Scheme
benefits only children at primary school. The PEM programme benefits
only severely malnourished children treated at public health
facilities. The Child Support Grant, when fully extended, will only
benefit children under 14, the state Old Age Pension only men older
than 65 and women older than 60 and the Disability Grant only
disabled persons. The result is that if you are older than 14 years of
age and younger than 60 (for women) or 65 (for men), physically and
mentally able, not in foster care and not a war veteran, however bad
your nutritional situation is, there is no regular state assistance to
meet even the most basic of your food needs.202 

The only state assistance that is available for such persons is Social
Relief in Distress and the current emergency food parcel programme.
Both these programmes provide only temporary relief: Social Relief in
Distress is provided monthly for a maximum of three months at a time
and food parcels are handed out for three months in any given year
and the programme is only in place until 2005. As such, neither of
these crisis responses addresses the endemic nature of South Africa’s
food security crisis. In addition, the coverage of both these
programmes is very low.203 In this respect, the constitutionality of the
national strategy to address food insecurity seems to be highly
questionable.

A second requirement posed by the duty to fulfil the right to food,
as interpreted by the Constitutional Court, deals with
implementation. Although in none of the cases so far has this

202 According to the Taylor Commission (n 104 above) 59, more than half of poor
South Africans, or 11 840 597 people (the majority of whom would presumably also be
those in a food crisis) fall within this social assistance vacuum.
203 The implementation of the Social Relief of Distress Grant is notoriously patchy.
Recently, eg, in the matter of Kutumela v Member of the Executive Committee for
Social Services, Culture, Arts and Sport in the North West Province Case 671/2003 23
October 2003 (B), legal action was taken against the North West provincial government
for its failure to take adequate steps to implement Social Relief of Distress. The case
was settled, resulting in a wide-ranging order requiring the provincial government to
take adequately resourced steps to ensure that those entitled to the grant do in fact
get it. See the discussion of this case below, text accompanying notice 209.
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requirement played a role in the Constitutional Court’s decision, the
Court has emphasised that it is not enough for the state simply to
conceive a reasonable national strategy – it must also implement it
reasonably.204 In addition, the Court has said that a programme must
be reasonably resourced: In its planning, regard must be had to the
human, financial and institutional resources that will be required for
its implementation and once adopted, those resources must be made
available for and used for its implementation.205

The South African government’s national strategy to fulfil the right
to food suffers seriously from problems of implementation. The
number of beneficiaries reached through government’s various food
access facilitation programmes (a rough figure of 120 300 by 2001)206

is only a very small percentage of the nutritionally needy in South
Africa. The same can be said of government efforts to provide food or
the means through which to acquire food. The uptake rate of the
different social assistance grants, despite significant annual gains,
remains relatively poor – the Child Support Grant, for instance,
currently enjoys an uptake rate of only 2,5 million children, whilst
there are an estimated 6,1 million children between the ages of six
and 15 alone who live below the poverty line and therefore
presumably require social assistance.207

Two court cases, one an ongoing Indian matter and another a
recent South African case, illustrate how the ‘reasonable
implementation’ element of the duty to fulfil the right to food can be
used as a practical legal tool – how, once the state has adopted
measures to address food insecurity, it must ensure that they are
implemented and particularly that they are adequately resourced. 

In the case of People’s Union for Civil Liberties v Union of India,208

the Indian Supreme Court was approached with an application that in
part was directed at obtaining an order that existing national
measures to address food insecurity and famine be adequately
resourced and implemented at state level so that it can effectively
reach intended beneficiaries. In broad terms the complaint alleged
that, although massive food reserves existed in India, and although
measures existed both on an ongoing basis to address the food
insecurity of poor households and in specific instances to address
famines, these measures were failing to reach intended beneficiaries
due to administrative inefficiency or complacency and because state
governments routinely diverted funds from national government,
intended to implement these programmes, to other needs. 

The case has resulted in a series of interim orders requiring, among
other things, that the identification of beneficiaries qualifying for
state assistance be standardised and completed; that the
effectiveness of the current public distribution system for food be

204 Grootboom (n 63 above) para 42.
205 n 204 above, para 39. See also General Comment No 12 (n 32 above) para 21
206 Brand (n 180 above) 102.
207 As above.
208 n 6 above. For a discussion of this case, see KB Mahabal ‘Enforcing the right to
food in India: The impact of social activism’ (2004) 5(1) ESR Review 7.
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enhanced and that corruption in the process be rooted out; and that
funds allocated from national level to state governments for use in
public distribution of food and famine measures in fact be used for
those purposes. The case is ongoing.

The recent Kutumela case209 in South Africa provides a similar
example. In this case, the plaintiffs were a number of indigent people
from the North West Province who had applied for the Social Relief of
Distress Grant, but despite clearly qualifying in terms of the criteria
set for the grant, did not receive it. The complaint alleged that
although, in terms of the Social Assistance Act and its regulations,
provincial governments were required to provide the grant to eligible
individuals upon application, the North West Province had not
dedicated for its implementation the necessary human, institutional
and financial resources. As a result, the grant was available on paper
but not in practice. 

The case was settled between the parties, but the settlement
agreement was made an order of court. This order is particularly
wide-ranging. Apart from certain relief specific to the parties, it
provides for various forms of general relief. Specifically, it requires
the North West provincial government to acknowledge its legal
responsibility to provide Social Relief of Distress effectively to those
eligible for it; to devise a programme to ensure the effective
implementation of Social Relief of Distress, which will enable it to
process applications for Social Relief of Distress on the same day that
they are received, will enable its officials appropriately to assess and
evaluate such applications and will enable the eventual payment of
the grant; and to put in place the necessary infrastructure for the
administration and payment of the grant, inter alia by training
officials in the welfare administration in the province. In addition, to
deal with the absence of uniform standards and processes across the
Republic with regard to Social Relief of Distress, the National
Department of Social Development was ordered to develop uniform
standards and procedures. Finally, provincial government was
ordered effectively to make the availability of Social Relief of Distress
known to the public.

Avoiding retrogression

A final manner in which the duty to promote and fulfil the right to
food can operate as a concrete legal tool, is in preventing
retrogressive measures in the state’s progressive realisation of the
right to food. The duty to fulfil the right to food requires the state to
‘avoid retrogressive measures’.210 Any deliberate retrogression in the
fulfilment of the right to food will constitute a prima facie violation
of the right to food and will require rigorous justification. This
element of the duty to fulfil socio-economic rights has been

209 n 203 above.
210 Liebenberg (n 149 above) 33-34.
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emphasised by the Constitutional Court211 and is also recognised at
international law.212 

Although as a rule there has been steady progress in government’s
efforts to fulfil the right to food in South Africa, a possible example
of such a retrogressive measure presents itself in the form of the
National Departments of Agriculture (NDA) and Land Affairs’ (DLA)
efforts to effect redistribution of agricultural land. Before 2001, the
NDA redistributed agricultural land to farm workers and emerging
farmers from previously disadvantaged groups with the explicit
purpose of ‘improv[ing] their livelihoods and quality of life’.213 Land
was redistributed through a system of state subsidy: Qualifying
households would receive a Settlement/Land Acquisition Grant
(SLAG) of R16 000 with which to buy land. In addition, municipalities
were enabled to make communal land available to the urban and rural
poor for grazing and cultivation use through the Grant for the
Acquisition of Municipal Commonage. A focus in the redistribution
process at this stage was clearly enabling, through providing access to
agricultural land, people to produce food for their own food needs
and additional income. 

Partly as a result of a range of problems in the redistribution
process, but also because greater emphasis was later placed on
promoting equitable access for emergent black farmers into
commercial agriculture,214 the programme was reconsidered in 2000,
resulting in the development of a new programme – Land
Redistribution for Agricultural Development (LRAD) – in 2001. In LRAD
the focus had clearly shifted. LRAD is aimed not so much at improving
livelihoods and quality of life as at enabling access to the commercial
agriculture sector for ‘those aspiring to become full-time, medium to
large-scale commercial farmers’.215 This focus is reflected in LRAD’s
structure. To qualify for a SLAG subsidy, a recipient household had to
fall under a maximum monthly income of R1 500. To qualify for a
grant under LRAD, a recipient has to make a minimum own
contribution to the acquisition of land of R5 000. As Edward Lahiff has
pointed out, this clearly excludes the poorest of the poor from the
benefit of the programme and dramatically reduces the extent to
which it can make a contribution to the fulfilment of the right to
food.216 As such, the change in direction in redistribution policy is a
prima facie violation of the right to food.

211 Grootboom (n 63 above) para 45.
212 General Comment No 3 (n 49 above) para 9.
213 Department of Land Affairs White paper on land policy (1997) 56.
214 Lahiff (n 115 above) 4.
215 As above.
216 The shift in strategy had also another much more direct retrogressive effect.
Lahiff (n 115 above) 4 points out that, when the Department of Land Affairs was
reconsidering its land redistribution measures during 2000, a moratorium on new
projects was introduced. The result was that capital expenditure for land
redistribution dropped from R358 million in 1998/99 to R173 million in 1999/2000 and
to R154 million in 2000/01. As a consequence, the Medium Term Expenditure
Framework allocations for land redistribution dropped with 23% in the period 1999/
2001.
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Conclusion

Jean Drèze and Amartya Sen, writing about the role of law in creating
and maintaining, but perhaps also protecting against hunger and
malnutrition, say the following:217

When millions of people die in a famine, it is hard to avoid the thought
that something terribly criminal is going on. The law, which defines and
protects our rights as citizens, must somehow be compromised by these
dreadful events. Unfortunately, the gap between law and ethics can be a
big one. The economic system that yields a famine may be foul and the
political system that tolerates it perfectly revolting, but nevertheless
there may be no violation of our lawfully recognised rights in the failure
of large sections of the population to acquire enough food to survive.
The point is not so much that there is no law against dying of hunger.
That is, of course, true and obvious. It is more that the legally
guaranteed rights of ownership, exchange and transaction delineate
economic systems that can go hand in hand with some people failing to
acquire enough food for survival.
…
In seeking a remedy to this problem of terrible vulnerability, it is natural
to turn towards a reform of the legal system, so that rights of social
security can be made to stand as guarantees of minimal protection and
survival.

The reform of the legal system that Drèze and Sen refer to has begun
in South Africa – our Constitution recognises a justiciable right to
food. Still, even here it is often difficult to translate the feeling that
‘something terribly criminal is going on’ into concrete legal terms that
would enable one to take meaningful legal action. This is so because,
as they point out, failures in food security – starvation, hunger and
malnutrition – are all too easily attributable and are all too often
attributed to ‘natural’ causes that cannot be controlled by the state
or society. In this way legal responsibility for those failures is masked.
This is also the case because, particularly in a society such as ours,
violations of the right to food are often hidden behind violations of
other rights and instances of the exercise of the right to food appear
as instances of the exercise of other rights.

In this chapter I provide an overview, necessarily slight, of the
extent to which the constitutional right to food has led to a ‘reform
of the legal system’ in South Africa, and has created ‘rights of social
security that can be made to stand as guarantees of minimal
protection and survival’. I have pointed to food-related legal duties
and entitlements that have developed in the context of legislation
regulating access to land and security of tenure and of case law
regulating access to social assistance. I have also speculated about
the possibilities of challenging aspects of government’s measures to
address food insecurity in South Africa through direct reliance on the
right to food. There is already a lot there, but clearly much further
development is required.

217 Drèze & Sen (n 38 above) 20.
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* Parts of this introduction are derived from a paper co-authored with Christof Heyns
(‘Introduction to socio-economic rights in the South African Constitution’, published in
(1998) 2 Law, Democracy and Development 153 and G Bekker (ed) A compilation of
essential documents on economic, social and cultural rights (1999) 1). My thanks also
to Sandra Liebenberg, the external reviewer for this chapter, for her thoughtful
suggestions. Mistakes are my own.

One / Introduction to socio-economic 
rights in the South African Constitution*

Danie Brand

Introduction

The South African Constitution1 is known for its entrenchment of a
range of socio-economic rights: environmental rights and rights to
land, housing, health care, food, water, social assistance and
education.2 These rights, together with various other features in the
Constitution, indicate that the South African Constitution differs from
a traditional liberal model in that it is transformative, as it does not
simply place limits on the exercise of collective power (it does that
also), but requires collective power to be used to advance ideals of
freedom, equality, dignity and social justice.3

1 Constitution of the Republic of South Africa of 1996 (Constitution), referred to as
the ‘final’ Constitution to distinguish it from the ‘interim’ Constitution (Constitution
of the Republic of South Africa Act 200 of 1993), which was in force from 1994 to 1997
as the framework for the election of a Constitutional Assembly to draft and adopt the
‘final’ Constitution.
2 The irony of this fact should be noted. When the Universal Declaration of Human
Rights (1948) was drafted, South Africa was one of the few countries that objected to
the inclusion of socio-economic rights, arguing that ‘a condition of existence does not
constitute a fundamental right merely because it is eminently desirable for the fullest
realisation of all human potentialities’ and that recognition of socio-economic rights
would make it ‘necessary to resort to … totalitarian control of the economic life of the
country’ (UN Doc E/CN 4/82/Add 4 (1948) 11 13 as quoted in HJ Steiner & P Alston
International human rights in context - Law, politics, morals (1996) 260).
3 The term ‘transformative constitutionalism’ is Karl Klare’s. See K Klare ‘Legal
culture and transformative constitutionalism’ (1998) 14 South African Journal on
Human Rights 146 151-156. The theme has been explored by a number of South
African scholars. See eg P de Vos ‘Grootboom, the right of access to housing and
substantive equality as contextual fairness’ (2001) 17 South African Journal on Human
Rights 258 and AJ Van der Walt ‘Tentative urgency: Sensitivity for the paradoxes of
stability and change in social transformation decisions of the Constitutional Court’
(2001) 16 SA Public Law 1.



In this respect, constitutional socio-economic rights play two roles.
The Constitution first places a duty on the state actively to implement
socio-economic rights. Section 2 requires the state to fulfil
constitutional duties; section 7(2) requires the state to respect,
protect, promote and fulfil rights; and a number of the socio-
economic rights themselves indicate that affirmative steps must be
taken to give effect to them.4 In this sense, constitutional socio-
economic rights are blueprints for the state’s manifold activities that
proactively guide and shape legislative action, policy formulation and
executive and administrative decision-making. On the flip side, they
are also tools of political struggle, rhetorical devices to be used in
‘forms of political action, such as lobbying bureaucrats and
legislators, campaigning for public support, or protest’.5 

Apart from requiring their implementation, the Constitution
enables the enforcement of socio-economic rights, creating avenues
of redress through which complaints that the state or others have
failed in their constitutional duties can be determined and
constitutional duties can be enforced. In this sense, constitutional
socio-economic rights operate reactively. They are translated into
concrete legal entitlements that can be enforced against the state
and society by the poor and otherwise marginalised to ensure that
appropriate attention is given to their plight.

In this introduction I focus on the second role of socio-economic
rights outlined above. My aim is to describe the different ways in
which constitutional socio-economic rights can and have been
translated into legally enforceable entitlements that can in particular
cases be used, through the legal process, to advance social justice. In
part 2 below, I identify the textual basis for this translation. I describe
the socio-economic rights in the Constitution, together with other
rights that could play a role in the protection and advancement of
basic socio-economic interests. In part 3, I describe the processes of
translation - the role of the legislature, the executive, the state
administration and the courts in the creation of concrete legal
entitlements on the basis of constitutional socio-economic rights. In
part 4, I describe the results of the translation. I provide an overview
of the different ways in which socio-economic rights have been
translated into enforceable legal claims.

4 Eg sec 25(5) (‘[t]he state must take reasonable legislative and other measures’ to
make it possible for citizens to gain access to land) and sec 26(2) (‘the state must take
reasonable legislative and other measures’ to realise the right to have access to
adequate housing).
5 S Wilson ‘Taming the Constitution: Rights and reform in the South African
education system’ (2004) 20 South African Journal on Human Rights 418 421.
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Textual basis: The rights and related 
provisions

The rights

Socio-economic rights create entitlements to material conditions for
human welfare – they are rights to things such as food, water, health
care services and shelter, rather than rights to vote, or speak, or
associate. A number of such rights are found in the Constitution.
Section 24 guarantees everyone’s right to a safe and healthy
environment and requires the state to protect the environment.
Section 25(5) requires the state to enable citizens to gain equitable
access to land. Section 26 provides for everyone the right to have
access to adequate housing and prohibits arbitrary evictions. Section
27 guarantees everyone’s right to have access to health care services,
sufficient food and water and social security and assistance and
prohibits the refusal of emergency medical treatment. Section
28(1)(c) entrenches children’s rights to shelter and to basic nutrition,
social services and health care services. Section 29 provides for
everyone’s right to basic education and to further education. Finally,
section 35(2)(e) guarantees the right of detained persons to be
provided with adequate nutrition, accommodation, medical care and
reading material.

The precise formulation of these rights determines the duties they
impose and entitlements they create. Three groups of socio-economic
rights can be distinguished. First, some rights - the ‘qualified socio-
economic rights’ - follow a standard formulation, circumscribing the
positive duties6 they impose on the state. These rights (all rights of
‘everyone’) are formulated as ‘access’ rights rather than rights to a
particular social good, and the positive duties they impose on the
state are described as duties to take reasonable steps, within
available resources, to achieve their progressive realisation. Standard
examples are the section 26(1) right to ‘have access to adequate
housing’ and the section 27(1) rights to ‘have access to’ health care
services, including reproductive health care; sufficient food and
water; and social security and assistance. The positive duties of these
rights are explicitly described in subsections 26(2) and 27(2)
respectively, so that the state is required to take ‘reasonable
legislative and other measures, within its available resources, to
achieve … [their] progressive realisation ...’ Other qualified socio-
economic rights are those in section 24(b) (‘[e]veryone has the right
to have the environment protected … through reasonable legislative
and other measures’); in section 25(5) (‘[t]he state must take
reasonable legislative and other measures, within its available
resources, to foster conditions which enable citizens to gain access to
land on an equitable basis’); and section 29(1)(b) ([e]veryone has the
right ‘to further education, which the state, through reasonable

6 See sec 2.2.2 below regarding the viability of the distinction between positive
and negative duties.
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measures, must make progressively available and accessible’) (my
emphasis).

A second group - ‘basic socio-economic rights’7 - are neither
formulated as access rights, nor subjected to the qualifications of
‘reasonableness’, ‘available resources’ or ‘progressive realisation’.
These are the section 29(1)(a) right of everyone to ‘basic education,
including adult basic education’; the section 28(1)(c) rights of
children to ‘basic nutrition, shelter, basic health care services and
social services’, and the section 35(2)(e) rights of detained persons to
‘the provision, at state expense, of adequate accommodation,
nutrition, reading material and medical treatment’.

Third, sections 26(3) and 27(3) describe particular elements of the
section 26(1) right to have access to adequate housing and the section
27(1)(a) right to have access to health care services respectively.
These rights are formulated as prohibitions of certain forms of
conduct, rather than rights to particular things. Section 26(3)
prohibits arbitrary evictions and section 27(3) the refusal of
emergency medical treatment. These two rights are also not
explicitly subjected to any of the special qualifications that are
typically attached to the qualified socio-economic rights.

In addition to the socio-economic rights themselves, other rights,
not explicitly formulated as rights to material conditions for human
welfare, but that can be interpreted to create entitlements to such
things, should be noted. Examples are the section 11 right to life, the
section 9 right to equality and the section 33 right to administrative
justice. The right to life can be interpreted as not only requiring the
state to refrain from killing, but also to protect and sustain life and to
foster and maintain a certain quality of life.8 The right to equality can
ground claims that a socio-economic benefit provided to one class of
needy people should be extended to others.9 

7 S Liebenberg ‘The interpretation of socio-economic rights’ in Chaskalson, M et al,
Constitutional law of South Africa (2nd edition, Original Service, 12-03) (2003) ch 33
5.
8 This argument featured in Soobramoney v Minister of Health, KwaZulu-Natal
1998 1 SA 765 (CC) to support a claim that a patient suffering renal failure was
entitled to dialysis from a state hospital for free, but was rejected on the reasoning
that the claim fell to be decided on the basis of secs 27(3) and 27(1). However, the
Court did not deny that such an interpretation of the right to life was possible. For
discussion of the space this leaves for claims for material conditions for welfare
through the right to life, see M Pieterse ‘A different shade of red: Socio-economic
dimensions of the right to life in South Africa’ (1999) 15 South African Journal on
Human Rights 372 384.
9 See eg Khosa v Minister of Social Development 2004 6 SA 505 (CC) (challenge
against provisions of the Social Assistance Act 59 of 1992 excluding people with
permanent residence status from access to social assistance upheld, both on the basis
that the exclusion violated sec 27(1) and discriminated unfairly against permanent
residents in violation of sec 9(3)).
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In addition, a person’s socio-economic status could be recognised
as a ground for distinction analogous to the grounds explicitly listed
in section 9(3), thus rendering distinctions made on the basis of socio-
economic status actionable as unfair discrimination in terms of
section 9(3) or 9(4).10 Finally, equality is relevant to claims decided
in terms of socio-economic rights in that a contextually fair11

conception of equality is part and parcel of the review standard of
reasonableness that the Constitutional Court has developed to
determine whether state efforts to realise qualified socio-economic
rights are constitutionally sound.12

Administrative justice rights in section 33 are also relevant. Most
state decisions affecting access to health care, housing, education,
social services, food and water qualify as administrative action and
must comply with the standards of procedural fairness, lawfulness
and reasonableness. Administrative law grounds of review are potent
tools for the protection of socio-economic rights. Particularly in the
field of social assistance, a large body of socio-economic rights case
law based on administrative law principles has developed.13

Socio-economic rights are indirectly protected not only through
other constitutional rights. Any number of non-rights related
constitutional provisions that seemingly have nothing whatsoever to
do with socio-economic rights can be used to protect and advance
socio-economic rights. In Mashava v President of the Republic of
South Africa, the validity of a presidential proclamation assigning
administration of the Social Assistance Act from national government
to the provincial governments was at issue.14 The case was decided
on the basis of a number of technical, non-rights related provisions of
the interim Constitution regulating transitional arrangements and
determining the relationship between the legislative power at
national and provincial level. However, the mischief the case sought

10 Sec 34(1)(a) of the Promotion of Equality and Prevention of Unfair Discrimination
Act 4 of 2000 lists socio-economic status as one of a number of grounds that must be
considered by the Equality Review Committee established in terms of sec 32 of the Act
for future inclusion in the list of prohibited grounds. The special consideration
accorded socio-economic status in sec 34 indicates that, at the very least, it will be
regarded, for purposes of the Act, as a ground analogous to the listed grounds. This
seems to indicate that the legislature regards it for constitutional purposes also to be
a ground analogous to those listed in sec 9(3) of the Constitution. See, in general, P de
Vos ‘The Promotion of Equality and Prevention of Unfair Discrimination Act and socio-
economic rights’ (2004) 5(2) ESR Review 5.
11 See, in general, De Vos (n 3 above). 
12 See Mokgoro J for the majority in Khosa (n 9 above) paras 42 & 44-45.
13 See N de Villiers ‘Social grants and the Promotion of Administrative Justice Act’
(2002) 18 South African Journal on Human Rights 320; AJ van der Walt ‘Sosiale
geregtigheid, prosedurele billikheid, en eiendom: Alternatiewe perspektiewe op
grondwetlike waarborge (Deel Een)’ (‘Social justice, procedural fairness, and
property. Alternative perspectives on constitutional guarantees (Part One)’) (2002) 13
Stellenbosch Law Review 59 and ‘A South African reading of Frank Michelman’s theory
of social justice’ in H Botha, AJ van der Walt & JC van der Walt Rights and democracy
in a transformative constitution (2004) 163 172-174 187-189. The sec 33
administrative justice rights have been given effect in the Promotion of Administrative
Justice Act 3 of 2000, which currently forms the basis for review of administrative
action.
14 Mashava v President of the Republic of South Africa 2004 12 BCLR 1243 (CC); the
Social Assistance Act (n 9 above).
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to address was the inability of provincial governments properly to
administer the social grant system. This inability frustrated the access
of people like the complainant to social assistance, such that the case
was quite directly about the right of everyone to have access to social
assistance.

The interpretation of socio-economic rights

The interpretation of socio-economic rights is conditioned by two
generally applicable provisions of the Constitution: section 7(2) and
section 39(1).

Section 39(1) – The role of international and foreign law

Section 39(1) obligates courts, in their interpretation of the Bill of
Rights, to have regard to international law, and allows courts to have
regard to foreign law.15

Socio-economic rights are protected as justiciable rights in many
national constitutions.16 However, apart from notable exceptions,17

they have seldom formed the basis of constitutional litigation. The
largest bodies of case law have developed in jurisdictions where
socio-economic rights are indirectly recognised, through extended
interpretation of other rights or application of broader constitutional
norms. In India, courts have used so-called ‘directive principles of
state policy’ to read basic socio-economic entitlements into civil and
political rights such as the right to life.18 The German Constitutional
Court has used the constitutional ‘social state’ principle to insulate
state conduct intended to protect access to basic socio-economic

15 Section 39: When interpreting the Bill of Rights, a court, tribunal or forum … must
consider international law; and may consider foreign law.
16 F Viljoen ‘The justiciability of socio-economic and cultural rights: Experiences
and problems’ (2005) (unpublished paper on file with author) 6 notes that, on the
African continent, ‘only a handful of states, notably Botswana, Nigeria and Tunisia, …
do not … guarantee any socio-economic … rights’ and that such rights are included in
many Latin-American constitutions.
17 See eg a Colombian decision which held, on the basis of the right to health care,
that an AIDS sufferer was entitled to, at state expense, health services essential to
keep him alive; Rights of sick persons/AIDS patients, Constitutional Court of Columbia,
Judgment No T-505/92, 22 August 1992; and a Latvian decision holding legislation
conditioning access to social security benefits on payment of employer contributions
on behalf of employees invalid, on the basis of the right to social security (sec 109) in
the Latvian Constitution; Constitutional Court of the Republic of Latvia, Case No 2000-
08-0109. See Viljoen (n 16 above) 10-11 & 15.
18 See eg Paschim Banga Khet Mazdoor Samity & Others v State of West Bengal &
Another (1996) AIR SC 2426 (right to emergency medical treatment read into right to
life)(see Constitutional Court’s references in Soobramoney (n 8 above) para 18); and
Francis Coralie Mullin v The Administrator, Union Territory of Delhi (1981) 2 SCR 516
529 (right to food read into right to life).
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resources against challenge on the basis of, for instance, freedom of
competition.19 In other jurisdictions, the right to equality and due
process guarantees have been used to protect or establish
entitlements to basic socio-economic resources.20

Absent foreign jurisprudence on socio-economic rights, the focus in
South Africa has been on international human rights law. The work of
a variety of human rights treaty monitoring or enforcement bodies has
been influential in shaping both the socio-economic rights provisions
of the Constitution,21 and the jurisprudence that has developed
around them.22 The primary United Nations (UN) instrument in this
respect is the International Covenant on Economic, Social and
Cultural Rights (CESCR) of 1966, which South Africa has signed but not
ratified. In various respects, the socio-economic rights provisions of
the Constitution are modelled on CESCR, and it is consequently
particularly important as an interpretative source. 

The international body that supervises compliance with CESCR is
the Committee on Economic, Social and Cultural Rights (Committee
on ESCR). This Committee receives regular reports from state parties
on the realisation of socio-economic rights in their respective
countries. In practice, non-governmental organisations (NGOs) also
submit ‘shadow’ reports, which are considered alongside those of the
states when performance of the state in question is evaluated. The
Committee on ESCR also issues General Comments on CESCR, which
are highly influential in the interpretation of socio-economic rights in
general.23 Other international instruments with strong socio-
economic rights dimensions are the Universal Declaration on Human
Rights (1948) (Universal Declaration),24 the Convention on the
Elimination of All Forms of Discrimination against Women (1979)25 and
the Convention on the Rights of the Child (1989).26 South Africa is a
state party to the latter two Conventions.

19 Milk and Butterfat case, 18 BVerfGE 315, 1965 (price control regulations upheld
against freedom of competition-based constitutional challenge because state, in terms
of ‘social state’ principle, held to be obliged to combat high food prices so as to
protect access to basic foodstuffs).
20 See eg with respect to equality the Canadian case of Eldridge v British Columbia
(Attorney General) 1997 151 DLR (4th) 577 SCC (state required to provide sign
language interpretation to deaf patients as part of publicly funded health care system)
and with respect to due process the US cases of Goldberg v Kelly 397 US 254 (1970)
and Sniadach v Family Finance Corp 395 US 337 (1969) (hearing is required before
access to welfare benefits is revoked). For a view that the latter two cases could,
when they were decided, have been read to give expression to welfare rights in the US
Constitution, see FI Michelman ‘Formal and associational aims in procedural due
process’ in JR Pennock & JW Chapman (eds) Due process (Nomos XVII) (1977) 126.
21 S Liebenberg ‘The International Covenant on Economic, Social and Cultural Rights
and its implications for South Africa’ (1995) 11 South African Journal on Human Rights
359.
22 Government of the Republic of South Africa v Grootboom 2001 1 SA 46 (CC) para
26 (court confirming the importance of international law in the interpretation of the
Bill of Rights). See also eg references in Grootboom paras 28 & 45 to CESCR and the
Committee on ESCR. 
23 The Committee has to date published 15 General Comments.
24 Arts 22-26.
25 Arts 3 & 10-14.
26 Arts 4, 6(2), 19, 20, 24, 26-29 & 31.
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On regional level, South Africa is a state party to the African
Charter on Human and Peoples’ Rights (African Charter). The African
Charter contains civil and political and socio-economic rights, which,
when the African Court on Human and Peoples’ Rights is operational,
will be justiciable. Currently, the African Commission on Human and
Peoples’ Rights (African Commission) deals with complaints in respect
of the African Charter. The African Commission has decided few cases
dealing with socio-economic rights.27 Other regional instruments that
deal with economic and social rights are the European Social Charter
(1961) and the Additional Protocol to the American Convention on
Human Rights in the area of Economic, Social and Cultural Rights
(Protocol of San Salvador) (1988).

On a less formal level, bodies of experts have formulated guidelines
that inform the interpretation of socio-economic rights, such as the
Limburg Principles on the Implementation of the International
Covenant on Economic, Social and Cultural Rights of 1986, the
Maastricht Guidelines on Violations of Economic, Social and Cultural
Rights of 199728 and the Bangalore Declaration and Plan of Action of
1995.

Despite the valuable guidance international law provides for the
interpretation of socio-economic rights in the Constitution and the
significant contribution it has made in this respect, the continued
absence of case law from other domestic jurisdictions is problematic.
The most important of the international socio-economic rights
documents, CESCR, does not have an individual complaints
mechanism through which complaints can be laid against states for
violation of its provisions.29 

27 An exception is Social and Economic Rights Action Centre (SERAC) and the Centre
for Economic and Social Rights v Nigeria Communication 155/96 (complaint against
Nigeria for the destruction and wilful neglect, in collusion with an oil mining
consortium, of natural resources, agricultural land and livestock on which the Ogoni
people depended for their livelihood. The African Commission found Nigeria had a
duty to protect socio-economic rights against private actors, that it had facilitated the
invasion of these rights by allowing and participating in the actions of oil companies
and that it was consequently in violation of arts 2, 4, 14, 16, 18(1), 21 & 24 of the
African Charter). See C Mbazira ‘Reading the right to food into the African Charter on
Human and Peoples’ Rights’ (2004) 5:1 ESR Review 5. See also Purohit and Moore v
The Gambia Communication 241/2000.
28 The Maastricht Guidelines on Violations of Economic, Social and Cultural Rights’
(1998) 20 Human Rights Quarterly 691.
29 The creation of such a complaints mechanism through the adoption of an optional
protocol to CESCR is under consideration. A working group established by the UN
Commission on Human Rights is due to report to the Commission at its 60th session
with recommendations on such an optional protocol to CESCR (Commission on Human
Rights Resolution 2003/18).
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As a result, interpretations that the Committee on ESCR gives to
the provisions of CESCR are not developed in the context of concrete
disputes or complaints, and often take the form of general
guidelines.30 In addition, the absence of any effective method for the
actual enforcement of the norms developed by the Committee on
ESCR has meant that little attention has been devoted in international
law to the difficult issues of separation of powers and institutional
capacity that arise at domestic level in the enforcement of court
orders with respect to socio-economic rights.31 Both these difficulties
dilute the usefulness of international norms as interpretative sources
for socio-economic rights at domestic level, particularly as the South
African socio-economic rights jurisprudence develops and becomes
more concrete and specific.

Section 7(2) – Duties

Section 7(2) determines that ‘[t]he state must respect, protect,
promote and fulfil the rights in the Bill of Rights’. Section 7(2) is
central to the transformative ethos of the Constitution. It explicitly
conveys the idea that the state must not only refrain from interfering
with the enjoyment of rights, but must act so as to protect, enhance
and realise their enjoyment.32 For practical purposes, this provision
is important, as it indicates the scope and nature of the entitlements
that socio-economic rights can create and so shows when and how
they can be used to advance legal claims.

The duty to respect requires the state to refrain from interfering
with the enjoyment of rights. The state must not limit or take away
people’s existing access to, for instance, housing, without good
reason and without following proper legal procedure; where
limitation or deprivation of existing access to housing is unavoidable,
must take steps to mitigate that interference (in the context of state
eviction, for example, must take steps to find alternative

30 See D Brand ‘The minimum core content of the right to food in context: A
response to Rolf Künneman’ in D Brand & S Russel (eds) Exploring the core content of
socio-economic rights: South African and international perspectives (2002) 99 (Brand
2002) 100-102 for a discussion of this point. See also M Craven ‘Introduction to the
International Covenant on Economic, Social and Cultural Rights’ in A Blyberg et al
Circle of rights. Economic, social and cultural rights: A training resource (2000) 49 55.
It has to be said that the approach that the Constitutional Court has adopted to the
adjudication of socio-economic rights claims – its ‘reasonableness review’ approach –
in many respects amounts to the same kind of generalised policy review method as
that applied in the reporting system of the Committee on ESCR and as such to some
extent obviates this particular difficulty with the use of international law norms.
31 Viljoen (n 16 above) 3.
32 The realisation that rights impose such different kinds of duties is usually
attributed to Henry Shue (H Shue Basic rights: Subsistence, affluence and US foreign
policy (1980)). His typology is widely adopted in international law circles; see eg GJH
van Hoof ‘The legal nature of economic, social and cultural rights: A rebuttal of some
traditional views’ in P Alston & K Tomasevski (eds) The right to food (1984) 97 99;
Maastricht Guidelines (n 28 above) para 6; and Committee on ESCR General Comment
No 12 (The right to adequate food (art 11 of the Covenant) UN Doc E/2000/22) para
15; General Comment No 14 (The right to the highest attainable standard of health
(art 12 of the Covenant) UN Doc E/C 12/2000/4) paras 33-37; and General Comment
No 15 (The right to water (arts 11 and 12 of the Covenant) UN Doc E/C 12/2002/11)
paras 20-29.
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accommodation for the evictees); and must not place undue obstacles
in the way of people gaining access to housing.

The duty to protect requires the state to protect existing
enjoyment of rights, and the capacity of people to enhance their
enjoyment of rights or newly to gain access to the enjoyment of rights
against third party interference. The state must, for instance,
regulate private health care provision to protect against exploitation
by private institutions and must, through such regulation, provide
effective legal remedies where such exploitation or other forms of
interference occur. An aspect of this duty that is often overlooked is
the duty of courts, through their powers of developing the common
law and interpreting legislation, to strengthen existing remedies or
develop new remedies for protection against private interference in
the enjoyment of rights.

The duty to promote is difficult to distinguish from the duty to
fulfil. Liebenberg describes it as a duty to raise awareness of rights -
to bring rights and the methods of accessing and enforcing them to
the attention of right holders and to promote the most effective use
of existing access to rights.33 Budlender describes it as a duty on
administrative bodies to use the promotion of socio-economic rights
as a primary consideration in their discretionary decision-making,
much like the constitutional injunction contained in section 28(2)
requires that the best interest of the child be the primary
consideration in any decision affecting a child.34 In this chapter I
discuss the duty to promote as part of the duty to fulfil.35

The duty to fulfil requires the state to act, to ‘adopt appropriate
legislative, administrative, budgetary, judicial, promotional and
other measures’36 so that those that do not currently enjoy access to
rights can gain access and so that existing enjoyment of rights is
enhanced.

A distinction is often made between positive duties (duties to do
something) and negative duties (duties to refrain from doing
something). The duty to respect is then classified as a negative duty,
whereas the duties to protect, promote and fulfil are described as
positive duties.37 This distinction is presented in hierarchical fashion. 

33 Liebenberg (n 7 above) 6. 
34 G Budlender ‘Justiciability of socio-economic rights: Some South African
experiences’ in YP Ghai & J Cottrell (eds) Economic, social and cultural rights in
practice. The role of judges in implementing economic, social and cultural rights
(2004) 33 37.
35 See in this respect sec 4.3 below.
36 Committee on ESCR General Comment No 14 (n 32 above) para 33.
37 See eg Jaftha v Schoeman; Van Rooyen v Stoltz 2005 1 BCLR 78 (CC) paras 31-34,
where the Constitutional Court discusses the distinction between the negative duty to
respect the right to adequate housing and the positive duty to fulfil it. See also
Grootboom (n 22 above) para 34. 
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The negative duty to respect is seen as more amenable to
enforcement through adjudication than the positive duties to protect,
promote and fulfil.38 The argument is that enforcement of a positive
duty, unlike enforcement of a negative duty, requires courts to
interfere in allocational choices of the executive or legislature. It is
also argued that the enforcement of a negative duty does not immerse
courts in the fraught field of policy evaluation to the extent that the
enforcement of positive duties does. However, in reality, the
distinction between positive and negative duties is little more than a
semantic distinction between acting and not acting.

First, often the same conduct of the state can be described both as
a breach of the positive duty to fulfil a right and of the negative duty
to respect it. As Liebenberg points out, in Minister of Health v
Treatment Action Campaign, it was not clear whether the refusal to
extend provision of Nevirapine to all public health facilities
constituted a negative interference in or impairment of the right to
have access to health care services, or a failure of the state positively
to provide an essential health service. In effect, it could be
characterised as both.39 Similarly, an element of the supposedly
negative duty to respect rights - the duty to mitigate interference in
the exercise of a right where such interference is unavoidable -
clearly requires the state to act, rather than to refrain from acting.

Second, the distinction in consequence does not hold up.
Enforcement of a negative duty is as likely to have consequences for
expenditure of resources as enforcement of a positive duty.
Enforcement of a negative duty also potentially requires a court to
interfere as deeply in policy-making powers as does enforcement of a
positive duty. Suppose the state seeks to evict illegal occupants from
state land to develop that land for low-cost housing, to be occupied
by a different group of people, next in line on the waiting list. For a
court to prevent the state from doing so (to enforce the negative duty
to respect the right to housing) will have important resource
consequences - the state will have to find alternative land and buy it,
or use other state land, which itself might have been allocated for a
different use. Equally, in enforcing the negative duty in this respect,
a court would interfere directly in a complex, multi-faceted policy

38 See eg the remarks of the Constitutional Court in Ex parte Chairperson of the
Constitutional Assembly: in re certification of the Constitution of the Republic of
South Africa, 1996 1996 4 SA 744 (CC) para 78: ‘The objectors argued … that socio-
economic rights are not justiciable … because of the budgetary issues their
enforcement may raise. The fact that socio-economic rights will … inevitably give rise
to such implications does not seem … to be a bar to their justiciability. At the very
minimum, socio-economic rights can be negatively protected from improper invasion.’
39 Liebenberg (n 7 above) 19, referring to Minister of Health v Treatment Action
Campaign 2002 5 SA 721 (CC). By the same token, the provisions of the Social
Assistance Act (n 9 above) that were challenged in Khosa (n 9 above) could be
described as either negative or positive breaches of the right to have access to social
assistance. 
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choice about how to decide who gets access to housing first, about
where to situate low-cost housing development, etc.40

Nevertheless, despite its porousness, the distinction between
positive and negative duties remains important for strategic reasons.
As will become clear below, courts subject negative breaches of
socio-economic rights to more robust scrutiny than failures to meet
positive duties, both because the structure of the Constitution seems
to demand it and because courts regard themselves as bound by
separation of powers concerns to a lesser extent when dealing with
negative breaches.41 

Processes of translation

As with all constitutional rights, the translation of constitutional
socio-economic rights from ‘background moral claims’42 into
enforceable legal rights occurs through a variety of ‘law-making
processes and institutions’.43 Not only courts, but at least also the
legislature, the executive and the state administration play important
roles in this respect.44 In what follows, I briefly describe the
respective roles of these institutions.

Translation through legislation

Socio-economic rights in South Africa are not only entrenched in the
Constitution. They are also protected as statutory entitlements in
national legislation. The Constitution is replete with commands to the
legislature to enact legislation to give effect to constitutional rights.
Examples are found in section 9, in relation to the prohibition on
unfair discrimination; in section 32, in relation to the right to access

40 With respect to the blurring of the distinction between positive and negative
constitutional duties, see S Bandes ‘The negative constitution: A critique’ (1990) 88
Michigan Law Review 2271-2347. 
41 See sec 3.3 below.
42 FI Michelman ‘The constitution, social rights, and liberal political justification’
(2003) 1 International Journal of Constitutional Law 13 14.
43 Klare (n 3 above) 147.
44 One possible law-making institution with respect to socio-economic rights that I
do not focus on is the South African Human Rights Commission (SAHRC). The SAHRC
has, in terms of sec 184(3) of the Constitution, a mandate to monitor the realisation of
socio-economic rights. The Commission has developed this mandate into a reporting
process, in terms of which organs of state report to it annually about steps they have
taken to realise socio-economic rights, and the Commission then drafts a report
evaluating the socio-economic rights performance of the state, which is tabled in
parliament. This could be referred to as a mechanism for the ‘soft protection’ of
socio-economic rights, emphasising the programmatic involvement of all sectors in
government in the implementation of socio-economic rights. The SAHRC is also
empowered to receive and deal with complaints of the infringement of socio-
economic rights in an extra-judicial fashion. See J Kollapen ‘Monitoring socio-
economic rights. What has the SA Human Rights Commission done?’ (1999) 1:4 ESR
Review 18-20 and CV McClain ‘The SA Human Rights Commission and socio-economic
rights. Facing the challenges’ (2002) 3:1 ESR Review 8-9. For critiques, see D Brand
‘The South African Human Rights Commission: First economic and social rights report’
(1999) 2:1 ESR Review 18–20; and D Brand & S Liebenberg ‘The South African Human
Rights Commission: The second economic and social rights report’ (2000) 2:3 ESR
Review 12-16.
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to information; and in section 33, in relation to the right to
administrative justice. Similarly, several of the socio-economic rights
explicitly require legislation to be enacted to give effect to them. So,
for instance, sections 26(2) and 27(2) require that the state take
‘reasonable legislative … measures’, amongst other things, to realise
the right to have access to adequate housing and the rights to have
access to health care services, food, water and social security and
assistance, respectively.45 The legislature has given effect to these
constitutional commands by enacting a wide range of legislation
aimed at facilitating, providing and protecting access to basic
resources.46

The statutory measures envisaged here include legislation creating
and empowering structures and institutions and setting in place
processes for the implementation of socio-economic rights.47

However, an important aspect of such legislation is the creation of
statutory socio-economic rights. Such statutory socio-economic rights
can take the traditional form of subjective legal entitlements of
particular persons to particular things. Examples are statutory
entitlements to receive defined social assistance benefits if one
meets certain eligibility conditions that can be enforced against the
state48 and entitlements to tenure on land exercised through legal
protection against eviction that can be enforced against private
persons.49 Importantly, such statutory socio-economic rights include
rights or entitlements of a less traditional nature. Given the
liberalised law of standing that applies in Bill of Rights-related
litigation in South Africa pursuant to section 38 of the Constitution, it
is possible for individuals either on their own behalf, on behalf of a
group or class of persons or in the public interest,50 to enforce broadly
phrased statutory duties, or statutory commands against the state - a
person doing so would not so much be claiming something specific for
him or herself (perhaps also that), but the performance of a public
statutory duty or commitment on behalf of a larger collective. 

45 See also secs 24(b) & 25(5).
46 Examples of such legislation with respect to specific socio-economic rights are
discussed in detail in the various other chapters of this volume, and will not be listed
here.
47 See eg the Social Assistance Act (n 9 above), ch 3 & 4 and the South African Social
Security Agency Act 9 of 2004.
48 See ch 2 of the Social Assistance Act (n 9 above), which creates entitlements to a
Child Support Grant, a Care Dependency Grant, a Foster Child Grant, a Disability
Grant, a War Veteran’s Grant, an Older Person’s Grant, a Grant-in-Aid and a Social
Relief in Distress Grant. 
49 See eg secs 8(1) & 11(1), (2) & (3) of the Extension of Security of Tenure Act 62 of
1997 (ESTA).
50 Sec 38:

‘Anyone listed in this section has the right to approach a competent court,
alleging that a right in the Bill of Rights has been infringed or threatened, and the
court may grant appropriate relief, including a declaration of rights. The persons
who may approach a court are –
(a) anyone acting in their own interest;
(b) anyone acting on behalf of another person who cannot act in their own name;
(c) anyone acting as a member of, or in the interest of, a group or class of
persons;
(d) anyone acting in the public interest; and
(e) an association acting in the interest of its members.’
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In Kutumela v Member of the Executive Committee for Social
Services, Culture, Arts and Sport in the North West Province,51 the
plaintiffs had applied for the Social Relief of Distress Grant, but
despite clearly qualifying, did not receive it. Their complaint in
response was not framed only as an application for each individual
complainant to receive the social assistance grant for which they were
eligible and to which they each had a subjective statutory right.
Instead, the complaint alleged that, although, in terms of the Social
Assistance Act52 and its regulations, the state had statutorily
committed itself to provide to eligible persons a Social Relief in
Distress Grant and had placed a duty on provincial governments to do
so, the province in question had not dedicated the necessary human,
institutional and financial resources to do so. The case was settled
and resulted in an order requiring relief specific to the parties, as well
as various forms of general relief. Apart from requiring the provincial
government to acknowledge its legal responsibility to provide Social
Relief of Distress effectively to those eligible for it, the order requires
it to devise a programme to ensure the effective implementation of
Social Relief of Distress and to put in place the necessary
infrastructure for the administration and payment of the grant. In
essence, the state was ordered to make good on a statutory
commitment to give effect to an aspect of the right to have access to
social assistance, with the result that the grant would in future be
available to all eligible persons, in addition to it being paid out to the
individual complainants.

The enforcement of socio-economic rights through both kinds of
statutory entitlements holds great promise. Statutory entitlements
are likely to be more detailed and concrete in nature than the vaguely
and generally phrased constitutional rights forming their background,
and are consequently more direct in the access to resources that they
enable people to leverage. In addition, courts are likely to enforce
statutory entitlements more robustly than they would constitutional
rights, because they are enforcing a right, duty or commitment
defined by the legislature itself, rather than a broadly phrased
constitutional right to which they have to give content. As such they
are not to the same extent confronted with the concerns of separation
of powers, institutional legitimacy and technical competence that
have so directly shaped and limited their constitutional socio-
economic rights jurisprudence.53

51 Kutumela v Member of the Executive Committee for Social Services, Culture,
Arts and Sport in the North West Province Case 671/2003 23 October 2003 (B). My
thanks to Nick de Villiers, of the Legal Resources Centre in Pretoria, for providing me
with a copy of the order.
52 n 9 above.
53 See sec 3.3 below where these limitations on the power of courts to develop
concrete entitlements on the basis of constitutional socio-economic rights are
discussed.
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In many jurisdictions other than South Africa, where socio-
economic rights do not enjoy constitutional status, they are protected
as statutory entitlements in the ordinary law. Good examples are a
number of the Scandinavian countries, in particular Finland, where
rights such as the right to social assistance, the right to housing, the
right to day-care for small children and rights of specified assistance
for the severely handicapped are protected as subjective rights in
national legislation.54 For the same reasons that apply in the South
African context, this form of protection of socio-economic rights has
therefore been very effective. However, in the absence of
constitutional socio-economic guarantees, the existence of statutory
socio-economic entitlements is often precarious. 

As has been shown in the United States with respect to statutory
welfare entitlements at federal level, where broad social agreement
that the state has a duty to protect against severe socio-economic
deprivation does not exist, or dissipates, statutory entitlements that
are not sourced in substantive constitutional guarantees are
vulnerable to legislative interference.55 In South Africa, statutory
socio-economic rights are not subject to legislative fiat to the same
extent as in other jurisdictions where constitutional socio-economic
rights are absent. These rights in South Africa are enacted by the
legislature to give effect to constitutional socio-economic rights.56

Legislative interference with a statutory socio-economic right –
such as a restrictive legislative redefinition of a social assistance
benefit - therefore breaches the constitutional socio-economic right
that the statutory entitlement gives effect to and will only be
constitutionally permissible if justifiable in terms of the appropriate
standard of scrutiny. Similarly, a statutory scheme intended to give
effect to a socio-economic right can be evaluated against that right
to see whether or not it does adequately give effect to it.57 

54 See Viljoen (n 16 above) 12-13; M Scheinin ‘Economic and social rights as legal
rights’ in A Eide, C Krause & A Rosas (eds) Economic, social and cultural rights: A
textbook (1995) 41 61. 
55 See LA Williams ‘Welfare and legal entitlements: The social roots of poverty’ in D
Kairys (ed) The politics of law: A progressive critique (1998) 569 570-571 and WH
Simon ‘Rights and redistribution in the welfare system’ (1986) 38 Stanford Law Review
1431 1467-1477, both describing the gradual cutbacks in statutory welfare rights
occasioned by changed public perceptions about the sustained viability of
comprehensive welfare provision and by erosion of the idea that the state should
provide in the basic needs of its people.
56 Much of the social legislation so far enacted is explicit as to this purpose. See eg
the Preamble of the Social Assistance Act (n 9 above), where it is stated that one
purpose of the Act is to give effect to sec 27(1)(c) of the Constitution. Courts, in their
interpretation of such legislation, have also emphasised the link between social
legislation and the constitutional rights they are intended to give effect to; see eg
with respect to the relationship between the Prevention of Illegal Eviction from and
Unlawful Occupation of Land Act 19 of 1998 (PIE) and secs 26(3) & 25 of the
Constitution, Port Elizabeth Municipality v Various Occupiers 2004 12 BCLR 1268 (CC)
para 17 and Cape Killarney Property Investments (Pty) Ltd v Mahamba 2001 4 SA 1222
(SCA) para 21.
57 So, eg in Grootboom (note 22 above), the Housing Act 107 of 1997, the statutory
framework for the state’s measures to give effect to the right to have access to
adequate housing, was found to be lacking in that it made no provision for the shelter
needs of those in housing crisis (para 52).
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Apart from this corrective or protective role played by
constitutional socio-economic rights vis-à-vis statutory socio-
economic rights, constitutional socio-economic rights inform the
interpretation of statutory socio-economic rights. Also, the fact that
a statutory right or scheme is intended to give effect to a
constitutional socio-economic right can in a rhetorical sense reinforce
the enforcement of that statutory right or scheme.58 

Finally, constitutional socio-economic rights protect statutory
socio-economic rights from legal challenge on the basis of other
constitutional rights. City of Cape Town v Rudolph59 dealt with a
constitutional challenge, brought on the basis of section 25 property
rights, to provisions of the Prevention of Illegal Eviction from and
Unlawful Occupation of Land Act (PIE).60 The impugned provisions of
PIE were intended to give effect to section 26(3) of the Constitution.
The High Court relied on this fact to reject the challenge.61

Translation through executive and administrative action

Apart from the legislature, the executive and state administration can
also, through adoption of policies or through executive or
administrative decisions, interpret socio-economic rights and self-
define the duties those rights impose on them. Courts can then
enforce these self-defined duties against the executive or
administration, as the case may be. The policy formulation or
administrative decisions in some sense translate constitutional rights
into enforceable legal duties or entitlements. In B v Minister of
Correctional Services,62 four HIV-positive prisoners approached the
High Court with an application for an order that the state was
constitutionally obliged to provide them with anti-retroviral
treatment at its own expense. The case turned on the interpretation
of the term ‘adequate medical treatment’ in section 35(2)(e) of the
Constitution. The Court held that it did not have the requisite medical
expertise to determine what adequate medical treatment for the
applicants entailed and whether it included anti-retroviral
medication. On this basis it held against two of the applicants.63

58 In Residents of Bon Vista Mansions v Southern Metropolitan Council 2002 6 BCLR
625 (W) the High Court, on the basis of secs 4(1) & 4(3) of the Water Services Act 108
of 1997, gave an interim order that the plaintiff’s water supply be reconnected.
Although the decision was based on statutory entitlements, the court invoked the sec
27(1)(b) constitutional right to sufficient water to reinforce its finding. The Court
proceeded from the assumption that disconnection of a household water supply was a
prima facie infringement of the sec 27(1)(b) constitutional right, which had to be
justified in order to be constitutionally sound (para 20). The Court then held that the
provisions of the Water Services Act constituted ‘a statutory framework within which
such breaches may be justified’ (para 21). Further, throughout the judgment the Court
made reference to the fact that the Act was intended to give effect to the
constitutional right and that non-compliance with its provisions constituted an
infringement of the constitutional right (eg paras 28-30).
59 2004 5 SA 39 (C).
60 n 56 above.
61 Rudolph (n 59 above) 74H-75J.
62 1997 6 BCLR 789 (C).
63 n 62 above, para 37.
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However, the Court found in favour of the two applicants to whom
physicians had already prescribed anti-retroviral medication. The
Court’s reasoning with respect to these prisoners was that, in their
case, medical experts had through the prescription determined what
‘adequate medical treatment’ was. In doing so, they had translated
the constitutional right to be provided with adequate medical
treatment into a concrete legal entitlement that the Court was willing
to enforce.64

The relationship between socio-economic rights defined through
executive or administrative action, on the one hand, and
constitutional socio-economic rights, on the other, is similar to that
between constitutional and statutory socio-economic rights.
Executive or administrative action defining duties and entitlements in
terms of constitutional socio-economic rights gives effect to those
rights. As such, they can be protected against challenge on other
constitutional grounds.65 Second, such executive or administrative
definition of constitutional socio-economic rights has to comply with
the requirements of the right it is intended to give effect to.66

Translation through adjudication

The socio-economic rights in the Constitution are justiciable – when
breached, they can be enforced through the courts.67 Courts in the
first place exercise this role in the enforcement of the statutory socio-
economic rights described above. In such cases they more or less
mechanically enforce socio-economic rights as predefined by the
legislature, often also through remedies determined by the
legislature. Their law-making role here, although present, is

64 n 62 above, paras 35, 36 & 60. See also People’s Union for Civil Liberties v Union
of India Writ Petition [Civil] 196 of 2001 (1997) 1 SCC 301, available at http://
www.righttofoodindia. org/mdm/mdm_scorders.html (accessed 31 October 2004), in
which the Indian Supreme Court heard an application in part for an order that existing
national measures designed to address food insecurity and famine be adequately
resourced and implemented at state level so as effectively to reach intended
beneficiaries. The complaint alleged that, although massive food reserves existed in
India and programmes existed both on an ongoing basis to address food insecurity of
poor households and in specific instances to address famines, these policies were not
implemented due to administrative inefficiency and because state governments
diverted funds from national government, intended to implement them, to other
needs. The Supreme Court has issued interim orders requiring, among other things,
that the identification of beneficiaries qualifying for state assistance be standardised
and completed; that the effectiveness of the current public distribution system for
food be enhanced and that corruption in the process be rooted out; and that funds
allocated from national level to state governments for use in public distribution of
food and famine measures in fact be used for those purposes. For a discussion, see KB
Mahabal ‘Enforcing the right to food in India: The impact of social activism’ (2004)
5(1) ESR Review 7.
65 See Minister of Public Works v Kyalami Ridge Environmental Association 2001 3
SA 1151 (CC) (decision by appellant to house a group of flood victims on land belonging
to it upheld against challenge on basis of administrative justice rights, partly because
decision was taken to give effect to the right to have access to adequate housing).
66 The complaint in Treatment Action Campaign (n 39 above) was in essence that
the state’s executive definition of its duties in terms of the right to have access to
health care, in the context of prevention of mother-to-child transmission of HIV, fell
short of the requirements of the right.
67 Sec 172(1)(a) requires courts to declare law or conduct inconsistent with the
Constitution invalid to the extent of its inconsistency.
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restricted. However, courts also themselves translate constitutional
socio-economic rights into enforceable legal claims. When
adjudicating disputes on the basis of constitutional socio-economic
rights, rather than statutory socio-economic rights, courts interpret
these rights and give concrete expression to the duties they impose
and entitlements they create in much the same way that the
legislature does when giving effect to them through legislation.
Courts also, through their orders, enforce the duties and entitlements
that they define.

Modes of adjudication: Sections 8 and 39(2)

The power of courts to translate socio-economic rights into concrete
legal claims is mediated through two provisions of the Constitution.
Sections 8 and 39(2) regulate how and under what circumstances
fundamental rights, including socio-economic rights interact with
existing law and with conduct. As such, they indicate which kinds of
legal claims can be launched through the courts on the basis of
constitutional socio-economic rights, against whom and how such
claims may be handled by courts. Section 8(1) declares that the Bill
of Rights ‘applies to all law’68 and ‘binds the legislature, the
executive, the judiciary and all organs of state’. Section 8(2) extends
the reach of the Bill of Rights to the private sphere, declaring that, if
the ‘nature of [a] right and the nature of any duty imposed by [that]
right’ allows, the right ‘binds a natural or a juristic person’. 

In terms of section 8(3), if a court finds in terms of section 8(2) that
a right in the Bill of Rights is applicable in litigation between private
parties and that the right has been limited by one of the parties, it
must give effect to that right by applying an existing statutory or
common law remedy. In the absence of an existing remedy, a court
must develop the common law to create a remedy that will give effect
to the right.69 Finally, section 39(2) determines that a court, when
interpreting legislation or developing the common law, ‘must
promote the spirit, purport and objects of the Bill of Rights’, thus
placing a general interpretive injunction on courts to infuse existing
law with constitutional values.

What exactly these sections mean is uncertain.70 In this chapter, I
do not engage in an in-depth analysis of them. I am interested only in
the different ways in which they allow the socio-economic rights in

68 See Du Plessis v De Klerk 1996 5 BCLR 658 (CC) for a unanimous holding that the
same term in sec 7(2) of the interim Constitution referred to statute, common law and
customary law.
69 A court can also develop a common law rule to limit the right, provided that such
a rule would then have to be justifiable in terms of sec 36(1) of the Constitution.
70 The application of rights in the Bill of Rights has been one of the most contentious
issues in South African constitutional law scholarship over the last several years; see
eg S Woolman ‘Application’ (forthcoming) in Chaskalson et al (n 7 above); ch 10
‘Application of the Bill of Rights’ in J de Waal et al The Bill of Rights handbook (2001)
35; MH Cheadle ‘Application’ in MH Cheadle et al (eds) South African constitutional
law: The Bill of Rights (2002) 19.
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the Bill of Rights to be used to challenge law and conduct. In this
respect the application sections provide the following possibilities:

• One can challenge the constitutionality of law – a statutory,
common law or customary law rule - whether the state or a
private party relies on it.71 The consequence of a successful
challenge to legislation is that the legislation is overturned and
the situation reverts to the common law position that existed
before it was enacted. This should prompt the legislature to enact
new legislation to regulate the same issues, but the court can also
itself remedy the constitutional defect by reading words into the
impugned provision. If a common law rule is successfully
challenged, a court will develop the common law to change that
rule, or develop new rules to make the common law consistent
with the constitution.72

Legislation was challenged as inconsistent with a constitutional
socio-economic right in Khosa v Minister for Social
Development,73 where provisions of the Social Assistance Act and
the Welfare Laws Amendment Act74 that excluded permanent
residents and their children from access to social assistance were
successfully challenged as inconsistent with the section 27(1)
right of everyone to have access to social security and assistance
and the section 9(3) prohibition on unfair discrimination.75 

An example of where the common law was challenged as
inconsistent with a constitutional socio-economic right occurred
in Brisley v Drotsky,76 where the common law regulating evictions
was (unsuccessfully) challenged as inconsistent with the section
26(3) prohibition on arbitrary evictions. Had the challenge been
successful, the court would have had to develop the common law
to take adequate account of the section 26(3) injunction that
courts consider ‘all relevant factors’ before issuing an eviction
order, with the result that courts would have a discretion,

71 The textual basis for a bill of rights challenge to a statutory or common law rule
relied upon by the state as against a private entity is sec 8(1). Similarly, the textual
basis for a bill of rights challenge to a statutory rule relied upon by one private entity
against another is clearly sec 8(1). However, there is some controversy about whether
the textual basis for a challenge to a common law rule relied upon by one private
entity against another is sec 8(1) rather than sec 8(2) read with sec 8(3). The
Constitutional Court in Khumalo & Others v Holomisa 2002 5 SA 401 (CC) rejected
reliance on sec 8(1) in a challenge directed at the existing common law rules of
defamation relied upon by a private party, opting instead to bring the Bill of Rights to
bear through secs 8(2) & (3).
72 It seems that this would be the case, irrespective of whether the Bill of Rights is
brought to bear upon a dispute through sec 8(1) or secs 8(2) & (3).
73 n 9 above. See also Jaftha (n 37 above) (provisions of the Magistrates’ Courts Act
32 of 1944 allowing for the sale in execution of a debtor’s home to satisfy a [debtor’s]
judgment debt found inconsistent with sec 26(1) of the Constitution; words read into
the Act to remedy the defect.)
74 Secs 3(c), 4(b)(ii) & 4B(b)(ii) of the Social Assistance Act (n 9 above) and sec 3 of
the Welfare Laws Amendment Act 106 of 1997. 
75 The sections were found inconsistent with the Constitution, but were not
invalidated. Instead, the Court read words into the sections to remedy the
constitutional defect; Khosa (n 9 above) para 98.
76 2002 4 SA 1 (SCA).
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exercised on the basis of their consideration of relevant
circumstances, whether or not to grant the order.77

• One can challenge conduct as inconsistent with a constitutional
right. If state conduct is successfully challenged, it would be
invalid and the court will craft a constitutional remedy to
vindicate the right in question. If private conduct is successfully
challenged, a court will attempt to find a remedy in the existing
statutory or common law that can be adapted to vindicate the
right in question, and in the absence of such existing remedy, will
develop the common law to provide such a remedy. An example of
a successful challenge to state conduct as inconsistent with a
constitutional socio-economic right is Minister of Health v
Treatment Action Campaign,78 where a policy position of the
National Department of Health was challenged as inconsistent
with the section 27(1) right to have access to health care
services, with the result that the policy was invalidated and the
government ordered to adopt and implement a policy that would
be constitutionally sound. There has as yet not been an example
of a challenge to private conduct as inconsistent with a
constitutional socio-economic right.

• Finally, one can, in the course of litigation, argue that a rule of
law that the other party to the litigation relies on is inconsistent,
not with a particular right, but with the general tenor of the Bill
of Rights, the ‘objective value system’ that underlies its
particular provisions. A court that accepts such a proposition
would interpret the statutory provision in question, or develop
the common law rule to give effect to the ‘spirit, purport and
objects’ of the Bill of Rights. An example of such interaction
between the Bill of Rights and the existing law occurring in the
context of socio-economic rights is Afrox Health Care (Pty) Ltd v
Strydom,79 where the Supreme Court of Appeal was
(unsuccessfully) asked to develop the common law of contract,
through the rule that contractual terms that conflict with the
public interest are unenforceable, to render unenforceable
disclaimers in contracts that indemnify hospitals from liability for
damage negligently caused to patients.

 Constraints in the adjudication of socio-economic rights 
claims

Particularly when they adjudicate claims on the basis of
constitutional socio-economic rights, in any of the three ways
described above, courts operate under the control of a set of
unwritten constraints related to their institutional legitimacy, their
constitutional place and their technical capacity - what can loosely be

77 For a variety of reasons, the use of constitutional socio-economic rights in this
indirect way to influence the existing law is potentially extremely important. See sec
4.2.2 below.
78 n 38 above.
79 2002 6 SA 21 (SCA).
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described as separation of powers concerns. Both in the international
arena and, to a lesser extent in South Africa, the status of socio-
economic rights as legal rights has long been questioned, mostly on
the basis that these rights are not justiciable.80 The arguments along
this line proceed from the assumption that socio-economic rights
uniquely create entitlements to affirmative state action and
consequently require the expenditure of resources to be realised.
Courts have neither the institutional and technical capacity to deal
with the questions of social and economic policy that claims based on
these affirmative rights will inevitably raise, nor the democratic
legitimacy to question the socio-economic policy choices of the
political branches of government that will be implicated. 

Courts are further hampered by the fact that socio-economic rights
do not pose justiciable legal standards according to which these
assessments can be made. For courts to engage in the adjudication of
socio-economic rights claims, the arguments proceed, could both
erode the legitimacy of the judiciary and the idea of human rights as
a whole if, by virtue of economic realities, the basic services that they
require the state to provide cannot be delivered, whatever courts
have to say,81 and place courts in potentially damaging confrontation
with the political branches of government.82 

The most convincing response to these arguments does not deny
that socio-economic rights present problems to the process of
adjudication, but does deny that these problems mark them as
essentially different from other rights. According to this argument,
all rights impose both affirmative and negative duties on the state,
depending on the circumstances under which they are enforced.
Difficulties attending the judicial enforcement of the affirmative
aspects of socio-economic rights also occur in the judicial
enforcement of these aspects of other rights. The conclusion is that a
rigid categorisation of rights into those that are justiciable and those

80 Eide points out that the focus on justiciability, as if that determines the status of
rights, diverts attention from the ‘effective protection’ of rights, something that
occurs through different mechanisms, including adjudication; A Eide ‘Future
protection of economic and social rights in Europe’ in A Bloed et al (eds) Monitoring
human rights in Europe: Comparing international procedures and mechanisms (1993)
187 214. But see AA An-Na’im ‘To affirm the full human rights standing of economic,
social and cultural rights’ in Ghai & Cottrell (n 34 above) 7 13, who recognises the
limitations of the justiciability debate, but argues that ‘the claim that judicial
enforcement of [socio-economic rights] is not possible or desirable, undermines the
human rights standing of these rights’ (my emphasis) and, accordingly, remains an
important focus. 
81 The idea of justiciable socio-economic rights is also criticised from a, for me
more promising, radically democratic perspective. The argument is that the
judicialisation of issues of socio-economic politics through entrenchment of justiciable
socio-economic rights could stifle social action, impoverish politics and damage
struggles for social justice – as Davis puts it, justiciable socio-economic rights might
‘erode the possibility for meaningful public participation in the shaping of the societal
good’; DM Davis ‘The case against the inclusion of socio-economic demands in a bill of
rights except as directive principles’ (1992) 8 South African Journal on Human Rights
475 488-490. See also J Bakan ‘What‘s wrong with social rights’ in J Bakan & D
Schneiderman (eds) Social justice and the Constitution: Perspectives on a social union
for Canada (1992) 85; YP Ghai & J Cottrell ‘The role of the courts in the protection of
economic, social and cultural rights’ in Ghai & Cottrell (n 34 above) 58 88.
82 T Roux ‘Legitimating transformation: Political resource allocation in the South
African Constitutional Court’ (2003) 10 Democratisation 92-93.
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that are not is false. All rights instead fall somewhere along a
‘justiciability spectrum’, some more easily justiciable than others,
and the ‘possibility and role of judicial enforcement ... [should be]
assessed and developed in relation to each human right’,83 instead of
being denied a whole class or category of rights.

That socio-economic rights were eventually included in the
Constitution in South Africa as justiciable rights shows that the latter,
more nuanced argument regarding their justiciability won the day.
Nevertheless an echo of the objection to their inclusion remains in
their formulation - the careful limitation of the positive duties
imposed by the qualified socio-economic rights described above84 is
aimed at mediating some of the difficulties with the judicial
enforcement of socio-economic rights that those opposed to their
entrenchment have raised. In their interpretation of socio-economic
rights, our courts have been attuned to this echo. Although the
Constitutional Court has always emphasised that socio-economic
rights are indeed justiciable,85 it has been at pains to show that it
regards itself importantly bound by the unwritten ‘separation of
powers’ constraints outlined above.86 

The Court has variously justified what many have described as its
restrained, respectful or deferential approach to deciding socio-
economic rights cases87 with reference to its lack of technical
expertise in deciding the issues raised in socio-economic rights cases;
its lack of democratic accountability, in distinction to the executive
and legislative branches;88 and its institutionally determined inability
to access and process the essential information needed to decide the

83 An-Na’im (n 80 above) 7. 
84 See sec 2.1 above.
85 See the Certification case (n 38 above) paras 76-78.
86 See Yacoob J in Grootboom (n 22 above) para 41: ‘The precise contours and
content of the measures to be adopted are primarily a matter for the Legislature and
the Executive. They must, however, ensure that the measures they adopt are
reasonable. In any challenge based on s 26 in which it is argued that the State has
failed to meet the positive obligations imposed upon it by s 26(2), the question will be
whether the legislative and other measures taken by the State are reasonable. A court
considering reasonableness will not enquire whether other more desirable or
favourable measures could have been adopted, or whether public money could have
been better spent. The question would be whether the measures that have been
adopted are reasonable. It is necessary to recognise that a wide range of possible
measures could be adopted by the State to meet its obligations. Many of these would
meet the requirement of reasonableness. Once it is shown that the measures do so,
this requirement is met.’
87 See eg CR Sunstein ‘Social and economic rights? Lessons from South Africa’ (2001)
11:4 Constitutional Forum 123 123. 
88 The following passage from Soobramoney (n 8 above) para 21 shows the Court’s
concern with both these issues: ‘The provincial administration which is responsible for
health services in KwaZulu-Natal has to make decisions about the funding that should
be made available for health care and how such funds should be spent. These choices
involve difficult decisions to be taken at the political level in fixing the health
budget, and at the functional level in deciding upon the priorities to be met. A court
will be slow to interfere with rational decisions taken in good faith by the political
organs and medical authorities whose responsibility it is to deal with such matters’
(my emphasis). See also Sachs J’s concurring judgment in the same case at para 58:
‘Courts are not the proper place to resolve the agonising personal and medical
problems that underlie these choices. Important though our review functions are,
there are areas where institutional incapacity and appropriate constitutional modesty
require us to be especially cautious’ (my emphasis).
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policy evaluative questions that arise in such cases.89 Commentators
have also pointed out that the Court’s concern for the maintenance
of its own institutional integrity vis-à-vis the executive and legislature
has had a constraining effect.90

The constraint of separation of powers concerns shows up at two
points in the process of adjudicating socio-economic rights claims.
First, it influences the willingness of the court, in the process of
deciding a case, whether or not at all to entertain certain questions,91

and determines the extent to and manner in which the court is willing
to interrogate those questions that it does deal with.92 Second, it
constrains the court in fashioning orders to enforce its findings, where
it has held against the state.93 Clearly, the extent to which courts feel
themselves bound by constraints in specific cases significantly
determines the possible outcome of those cases. A number of factors
related to the nature of specific cases and the manner in which they
are argued influence the extent to which courts feel themselves
bound by these constraints. Awareness of these factors would allow
one to calibrate the constraint that could be expected to limit the
courts’ powers in specific cases, and to plan litigation accordingly. In
this respect two general points can be made.94

Where the state has acted – legislative, executive and administrative
self-definition of duties

Where courts are required simply to enforce socio-economic rights
duties as the legislature, the executive or the administration have
themselves defined those duties, rather than to interpret
constitutional socio-economic rights, define duties on the basis of
those rights and then to impose them on the state, there is less
constraint. Arguing a case on the basis of such self-defined duties,
rather than directly on the basis of a constitutional socio-economic
right, is therefore generally to be preferred. The most obvious
examples of the enforcement of self-defined duties are cases where

89 Grootboom (n 22 above) para 32.
90 Roux (n 82 above).
91 See eg Treatment Action Campaign (n 39 above) para 128 (Court declining to
consider question whether the state is under a duty to provide breast milk substitutes
to HIV-positive mothers to prevent transmission of HIV to babies through
breastfeeding, because this ‘raises complex issues’ that are best left to government
and health professionals to deal with and because sufficient information was not at
the disposal of the Court to make a finding in this respect).
92 See eg Grootboom (n 22 above) para 41 with respect to the extent to which the
Court is willing to interrogate the relative effectiveness of policy options in applying
its ‘reasonableness’ test.
93 See eg Treatment Action Campaign (n 39 above) paras 124-133, in particular para
129.
94 I refer to two factors only that influence the extent to which courts feel
themselves constrained in adjudicating socio-economic rights claims here. There are
many other, more nuanced factors, such as the extent to which the adjudication of a
particular case would involve a court in evaluating policy; the position of the
claimants in society; and the degree of deprivation motivating a claim. See De Vos (n 3
above) 367; TJ Bollyky ‘R if C>P+B: A paradigm for judicial remedies of socio-economic
rights violations’ (2002) 18 South African Journal on Human Rights 161 165. 
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courts enforce statutory socio-economic rights, in any one of the two
senses described above.95 In most such cases, constraint is diluted not
only by the fact that courts are not faced with themselves having to
define duties to impose on the state, but also because courts are able
to make use of remedies from the existing law to enforce statutorily
defined duties. The many instances where courts have enforced
statutory entitlements to social assistance through administrative law
remedies illustrate this point.96 

Perhaps the most dramatic example of courts’ preference for
enforcing statutory entitlements, is the line of cases culminating in
Ndlovu v Ngcobo; Bekker v Jika.97 At common law, a court must grant
an eviction order on a showing by the applicant of ownership and of
the illegality of the evictee’s occupation.98 Section 26(3) of the
Constitution, in distinction, determines that a court may only grant an
eviction order after considering all relevant circumstances. Tenure
security laws - most importantly PIE99 - require courts in certain
instances to consider all relevant circumstances before granting an
eviction order and as such give effect to section 26(3).100 However,
conflicting decisions in the High Courts raised uncertainty over
whether PIE applied also to cases of ‘holding over’ - cases where
initially lawful occupation subsequently became unlawful.101 In such
cases, courts have consequently been faced with the question
whether, in lieu of PIE, section 26(3) changed the common law rules
of eviction to confer discretion on courts. 

After a series of conflicting decisions in the High Courts,102 the
question reached the Supreme Court of Appeal in Brisley v Drotsky.103

In Brisley the Court went to tortuous lengths to avoid itself developing
the common law in line with section 26(3). It held that the section
26(3) ‘relevant circumstances’ could only be legally relevant
circumstances. The only circumstances legally relevant to the
question whether an eviction should be allowed were the common law
requirements of whether the evictor was owner of the land in
question and the evictee was occupying it unlawfully. As a result, it
was held that section 26(3) did not change the rules of common
law.104 The only influence that section 26(3) exerted on the existing

95 Either statutory subjective rights, or statutory commands/commitments. See sec
3.2.1 above.
96 See De Villiers (n 13 above) for an overview.
97 Ndlovu v Ngcobo; Bekker & Another v Jika 2003 1 SA 113 (SCA).
98 Graham v Ridley 1931 TPD 476.
99 n 56 above.
100 See also ESTA (n 49 above) and the Land Reform (Labour Tenants) Act 3 of 1996
(Labour Tenants Act). See sec 3.2 above for a discussion of these laws.
101 See eg Ellis v Viljoen 2001 4 SA 795 (C) (PIE does not apply); and Bekker v Jika
[2001] 4 All SA 573 (SE) (PIE does apply).
102 Ross v South Peninsula Municipality 2000 1 SA 589 (K) (sec 26(3) changed common
law so that an applicant for an eviction order, in addition to the common law showing,
had to raise circumstance that would persuade the court that it is just and equitable
to grant the order); Betta Eiendomme (Pty) Ltd v Ekple-Epoh 2000 4 SA 486 (W). The
court, at 473A-B, held that sec 26(3) only applied to evictions by the state and not to
evictions by natural or juristic persons.
103 Brisley (n 76 above).
104 As above, para 42.
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law remained that exerted through the tenure security laws, with the
common law left intact with respect to those evictions to which these
laws did not apply. 

Five months after Brisley, the Court decided Ndlovu.105 In this
case, the Court had to decide whether or not the statutory
entitlements to security of tenure created by the legislature in PIE
applied also to evictions in cases of ‘holding over’. The Court
extended PIE to such evictions.106 The result in practice was exactly
the same as the result would have been had the Court decided Brisley
differently: Also in cases of ‘holding over’, courts would now have a
discretion, exercised after considering all relevant circumstances,
whether or not to grant an eviction order.107 What the Court was
unwilling to do in Brisley on the basis of a constitutional right, it was
happy to do in Ndlovu on the basis of PIE’s statutory entitlements.

Courts will also be more comfortable with enforcing socio-
economic rights as defined through executive or administrative
action. In B,108 the willingness of the Court to order the state to
provide at its own cost anti-retroviral medication to the two
applicants to whom it had been prescribed, in contrast to its refusal
to do so with respect to the two applicants for whom it had not yet
been prescribed, turned on the fact that the prescription of the
medication to the first two applicants amounted to an expert self-
definition of the state’s duty. The Court was willing to enforce that
duty because, in doing so, it was not required itself to determine what
adequate medical treatment entailed, a task that it felt it did not
have the requisite expertise to undertake.109 

In Treatment Action Campaign110 the relatively robust manner in
which the Constitutional Court engaged with issues of AIDS policy and
the willingness of the Court, as opposed to in other cases, to impose
an intrusive directory order on the state can in part be explained by
the fact that the Court was requiring the state to extend a policy
decision that it had itself already taken (that Nevirapine was suitable
to provide to mothers giving birth at select public health facilities and
their new-born children to prevent transmission of HIV) to its logical
conclusion (to extend the provision to all public health facilities for
the same purpose).111 Again, an element of self-definition of duties,

105 Ndlovu (n 97 above).
106 As above, para 23.
107 In fact, the result was not exactly the same. Had the SCA developed the common
law in line with sec 26(3) in Brisley (n 76 above), landowners seeking to evict unlawful
occupiers ‘holding over’ would certainly have had to persuade courts to exercise their
discretion in their favour, as they have to do in terms of PIE (n 56 above). However,
landowners would then not have been subject to PIE’s stringent procedural
requirements. The SCA’s decision in Ndlovu (n 97 above) has therefore in some
respects made it more difficult for landowners to evict unlawful occupiers ‘holding
over’ than it would have been for them had Brisley been decided differently.
108 n 62 above.
109 n 62 above, para 37. See also paras 35, 36 & 60.
110 n 39 above.
111 D Brand ‘The proceduralisation of South African socio-economic rights
jurisprudence, or “What are socio-economic rights for?”’ in Botha et al (n 13 above) 33
53.
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this time through an executive policy decision, influenced the Court’s
perception of constraint.

Negative rather than positive duties

As a general point of strategy it is preferable to characterise breaches
of any of the socio-economic rights as negative rather than positive.
As a rule, courts will scrutinise breaches of negative duties imposed
by socio-economic rights more strictly than they would failures in
meeting positive duties. 

There is some evidence from the case law that this is a matter of
judicial attitude - that courts simply ‘feel’ themselves less
constrained when adjudicating negative infringements as the
perception is that enforcing negative duties requires of them less
interference in the sphere of power of the political branches than the
enforcement of positive duties would.112 

However, particularly with respect to the qualified socio-economic
rights, the difference in degree of judicial constraint at play in cases
of enforcement of positive as opposed to negative duties seems simply
to be required by the way in which these rights are formulated and by
the general structure of constitutional litigation.

Constitutional litigation in South Africa proceeds in two stages. The
complainant bears the onus to persuade the court that a right in the
Bill of Rights has been infringed. Should a court find that the right has
in fact been infringed, the state (or where a constitutional duty has
been infringed by a private party, the private party) bears the onus to
justify and so render constitutionally sound its limitation of that right.
In principle, the standard of scrutiny in terms of which courts decide
whether any infringement of any constitutional right, including any
socio-economic right, is justified is prescribed by section 36(1), which
applies to all rights. However, despite the fact that section 36(1) in
principle applies to all infringements of all constitutional rights,
courts in practice do not apply section 36(1) when they must decide
whether or not failures by the state to give effect to the positive

112 See, eg the Constitutional Court’s indication in Grootboom that retrogressive
steps in the process of giving progressive realisation to socio-economic rights (negative
infringements of such rights) ‘require the most careful consideration and would need
to be fully justified by reference to the totality of the rights provided for in the
Covenant and in the context of the full use of the maximum available resources’ – that
is, that the Court would subject such negative interferences to especially robust
scrutiny; Committee on ESCR General Comment 3 para 9 as quoted in Grootboom (n 22
above) para 45. See also Jaftha (n 37 above), where the Constitutional Court, having
found that provisions of the Magistrates’ Courts Act (n 73 above), allowing for the sale
in execution of a person’s home without adequate judicial oversight, violated the
negative duty to respect the right to have access to adequate housing, proceeded to
order the relatively intrusive remedy of reading words into the Act, in spite of
submissions by the Minister of Justice that the order of invalidity be suspended to
allow the legislature to remedy the constitutional defect in the Act (paras 61-64). See,
further, my discussion of Port Elizabeth Municipality (n 56 above) and Modderfontein
Squatters v Modderklip Boerdery (Pty) Ltd 2004 6 SA 40 in sec 4.1.2 below. 
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duties to protect, promote and fulfil the qualified socio-economic
rights can be justified.113 It will be recalled that the positive duties
imposed by qualified socio-economic rights are explicitly described as
duties to take reasonable legislative and other measures, within
available resources, to achieve the progressive realisation of the
rights in question.114 The Constitutional Court has interpreted this
phrase as an internal limitation clause - a standard of
‘reasonableness’ scrutiny, used instead of section 36(1), according to
which to decide whether or not failures in meeting the positive duties
imposed by qualified socio-economic rights can be justified.115

Whether or not the justification of an infringement of a socio-
economic right is considered in terms of section 36(1) or in terms of
the special limitation clause that applies to positive infringements of
qualified socio-economic rights, significantly determines the degree
of constraint under which a court operates. The standard of scrutiny
that is applied under the two different tests is different. Section 36(1)
poses both a threshold requirement that an infringement of a right
must meet in order for it to be capable of justification - the
infringement must have occurred in terms of ‘law of general
application’116 to be at all justifiable - and a standard of justification
that the infringement must satisfy once it has passed the threshold.

The standard of justification required by section 36(1) is relatively
intrusive. It has been described by our courts as a proportionality
test: A court weighs the purpose and benefits of the infringement
against its nature, effect and severity, and considers the relative
efficacy of the infringing measure in achieving its purpose, to decide
whether or not it is justified. As such, it allows courts a fair amount
of leeway to interrogate state conduct and to prescribe specific
alternative options where state conduct is found to be unjustifiable.
The reasonableness test that applies in cases of negative infringement
of the qualified socio-economic rights, by contrast, is applied as a
shifting standard of scrutiny. Usually it operates only at the
intermediate level of a means-end effectiveness test117 and only in

113 M Pieterse 'Towards a useful role for section 36 of the Constitution in social rights
cases? Residents of Bon Vista Mansions v Southern Metropolitan Local Council' (2003)
120 South African Law Journal 41. See also Khosa (n 9 above) paras 83 & 84.
114 See sec 2.1 above.
115 See sec 4.3.2 below for a description of this standard of scrutiny.
116 This means the infringement must have occurred in terms of a rule (as opposed to
a once-off decision) that is clear, precise and public and applies in equal measure to
those it reaches; see Kriegler J in President of the Republic of South Africa v Hugo
1997 4 SA 1 (CC) 36 n 86. A breach occasioned by ‘mere conduct’, unrelated to law of
general application, cannot be justified – if such a breach is shown, the conduct in
question is unconstitutional.
117 Grootboom (n 22 above) and Treatment Action Campaign (n 39 above) at paras
39-45; 38 & 123 respectively. In Soobramoney (n 8 above) paras 27 & 29, the Court
applied an even more lenient basic rationality standard of scrutiny.
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exceptional cases does it rise to the level of proportionality.118 In
particular, as a rule it does not allow courts explicitly to consider the
relative efficacy of challenged state measures compared to other
possible measures.119 As a result, infringements of the positive duties
imposed by qualified socio-economic rights are usually evaluated
against a more lenient standard of scrutiny than that which applies to
other infringements of rights in terms of section 36(1). Courts are, in
other words, more constrained in their assessment of such
infringements than they are with respect to others.

It is often possible to characterise the same infringement of a
socio-economic right as an infringement of either the negative or the
positive duties imposed by the right.120 The special limitation clause
that applies to the positive duties of the qualified socio-economic
rights in lieu of section 36(1) does not also apply to the negative duty
to respect those same qualified socio-economic rights121 or to any of
the negative or positive duties imposed by the basic socio-economic
rights.122 Infringements of these can still only be justified in terms of
section 36(1). As a strategic matter, therefore, it is better to
characterise a case brought on the basis of a qualified socio-economic
right as a negative infringement of that right (where possible). This
will draw the application of section 36(1) during the justification
phase of the litigation and as such will significantly dilute the
constraint under which the court will operate. By the same token, it
is preferable to base a case on one of the unqualified (basic) socio-
economic rights, whether a negative or a positive infringement is at
play. 

118 In Khosa (n 9 above), the Constitutional Court confirmed a ruling that the
exclusion of permanent residents from social assistance benefits violated the right to
social assistance (sec 27(1)(c)). The measures were found unreasonable because the
purpose of the exclusion (to prevent people immigrating to South Africa becoming a
burden on the state) could be achieved through means less restrictive of permanent
residents’ rights (stricter control of access into the country) (at para 65) and because
‘the importance of providing access to social assistance to all who live permanently in
South Africa and the impact upon life and dignity that a denial of such access has far
outweighs the financial and immigration considerations on which the state relies’
(para 82).
119 Grootboom (n 22 above) para 41: ‘A court considering reasonableness will not
enquire whether other more desirable or favourable measures could have been
adopted, or whether public money could have been better spent. The question would
be whether the measures that have been adopted are reasonable. It is necessary to
recognise that a wide range of possible measures could be adopted by the state to
meet its obligations. Many of these would meet the requirement of reasonableness.
Once it is shown that the measures do so, this requirement is met.’
120 See sec 2.2.2 above.
121 Jaftha (n 37 above) para 34 (a measure negatively breaching the right to have
access to adequate housing ‘may … be justified under section 36 of the Constitution’.
122 As the basic socio-economic rights are not qualified by the same ‘reasonable
measures’ phrase that applies to the qualified rights, the reasonableness analysis does
not seem to apply to them and breaches of these rights fall to be justified in terms of
sec 36(1); Liebenberg (n 7 above) 54. However, although this seems clear from the
text, the Constitutional Court has been ambiguous in its application of these basic
rights, in particular the rights of children, in this respect. In both Grootboom (n 22
above) and Treatment Action Campaign (n 39 above) the Court, despite being invited
to do so, chose not to decide the dispute on the basis of children’s socio-economic
rights. Instead the Court relied on the fact that the state conduct in question
breached also these rights, to bolster its eventual finding that the conduct was
unreasonable in terms of secs 26(2) & 27(2) respectively; Brand (n 111 above) 48;
Liebenberg (n 7 above) 51.
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The question whether or not section 36(1) or the special
‘reasonableness’ limitation clause applies is in a strategic sense
important for two further reasons, unrelated to judicial constraint.
First, it has important consequences for the onus of persuasion facing
litigants in socio-economic rights cases. As a rule, in Bill of Rights
litigation a party that alleges that a right in the Bill has been infringed
must persuade a court that this is indeed so - a complainant has to
make a prima facie case that the conduct of the respondent has
infringed a right in the Bill of Rights. Once such a prima facie case has
been made, the respondent bears the onus to persuade the court that
the infringement is justifiable.123 The potential benefit of this
structure is that it requires very little of a complainant in the way of
establishing questions of fact - the complainant simply has to propose
a certain interpretation of the right it alleges is being infringed and
then has to show that the respondent’s conduct infringes the right so
described, an exercise that mostly involves arguing questions of law
on an abstract level. 

However, in the kinds of socio-economic rights cases referred to
above, where the allegation is that the state has failed to take
reasonable steps, within available resources to achieve the
progressive realisation of a qualified socio-economic right, this
structure is bedevilled. In such cases, for the complainant to show
that the right has in fact been infringed involves making a prima facie
case that the state’s existing measures are unreasonable. The state
then gets the opportunity to rebut this prima facie showing by arguing
that its measures are in fact reasonable.124 The difficulty is that, for
a complainant to make a prima facie showing that the state’s
measures are unreasonable requires it to establish a range of factual
questions, mostly relating to information that is uniquely in the
knowledge of the state.125 Often, of course, the typical socio-
economic rights complainant would not have the required access to
information and resources to do this.

Secondly, the special limitation clause that applies in cases of
positive infringements of qualified socio-economic rights potentially
allows for the justification of all positive infringements of qualified
socio-economic rights, as it does not also impose a threshold
requirement of law of general application as section 36(1) does.
Certain infringements that would simply not be capable of
justification in terms of section 36(1) - infringements that occur in
terms of simple state conduct, for example, unrelated to any law of
general application126 - can be justified in terms of the
reasonableness test that applies to the qualified rights. Both these

123 S v Zuma 1995 2 SA 642 (CC) para 21.
124 Liebenberg (n 7 above) 53.
125 Liebenberg (n 7 above) 53-54; Brand (n 111 above) 52-53.
126 Per Langa J in City Council of Pretoria v Walker 1998 2 SA 363 (CC) para 80: ‘The
rights guaranteed in Chapter  of the interim Constitution may be limited in terms of
section 33(1) of the interim Constitution. A requirement of section 33(1) is that a right
may only be limited by a law of general application. Since the respondent’s challenge
is directed at the conduct of the council, which was clearly not authorised, either
expressly or by necessary implication by a law of general application, section 33(1) is
not applicable to the present case.’
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factors, although not related to constraint as such, additionally
indicate a preference for arguing a case as a negative infringement
rather than a positive one, or on the basis of a basic rather than a
qualified socio-economic right.

 Results of translation: Concrete legal duties 
and entitlements

In what follows, I provide an overview of the extent to which, and the
different ways in which constitutional socio-economic rights have
through legislation and adjudication been translated into concrete
legal entitlements. The most useful way in which to do this is to use
section 7(2)127 as a framework and to describe how and to what
extent the duties to respect, to protect and to promote and fulfil
socio-economic rights have each been concretised. An overview of the
various existing statutory and other entitlements that give expression
to these duties illustrates the different ways in which constitutional
socio-economic rights can be used as practical legal tools.

The duty to respect socio-economic rights

The duty to respect socio-economic rights requires the state and others
to refrain from interfering with people’s existing enjoyment of those
rights; when such interference is unavoidable, to take steps to
mitigate its impact; and to refrain from impairing access to socio-
economic rights. As pointed out above, this ‘negative’ duty is
potentially a potent tool with which to ensure people’s adequate
access to basic resources, as courts, for a variety of reasons, are more
likely robustly to enforce the different elements of this duty than the
duties to protect, promote and fulfil.

Refraining from interfering with the existing exercise of 
socio-economic rights

South Africa’s apartheid history provides good examples of the
violation of this element of the duty to respect socio-economic rights.
The most obvious relate to the right to have access to land and
housing. In terms of the spatial segregationist policies of grand
apartheid, large numbers of people were dispossessed of and forcibly
removed from productive land and housing. People were also
routinely arbitrarily evicted from informal settlements as a result of
so-called ‘influx control’ policies.128 The statutory measures in terms
of which these dispossessions and removals occurred have now been

127 See sec 2.2.2 above.
128 For an overview of the different ways in which people’s access to land and
housing was interfered with during this time, see D van der Merwe ‘Land tenure in
South Africa: A brief history and some reform proposals’ (1989) Journal for South
African Law 663.
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repealed and new legal measures have been put in place preventing a
recurrence of such practices. Apart from the fact that dispossession
of land by the state is now regulated by section 25 of the
Constitution,129 eviction of people from state land is heavily
regulated. 

Two examples are the Extension of Security of Tenure Act (ESTA)130

and PIE.131 Both laws make eviction from land by the state in certain
instances more difficult than it would ordinarily be, inter alia by
requiring that a court, before granting an eviction order, consider
whether an eviction would be just and equitable in the light of all
relevant circumstances.132 Both the repeal of the old laws and the
new legal measures are examples of legislative translations of the
duty to respect the rights to have equitable access to land and to
housing, and particularly of the prohibition on arbitrary evictions, into
concrete legal entitlements. Another example of such a legislative
translation of this element of the duty to respect a constitutional
socio-economic right is found in the Water Services Act,133 which
regulates the circumstances under which and the manner in which
household water supply may be disconnected, also by the state. In
much the same way as the tenure security laws referred to above give
expression to constitutional rights to have access to land and housing,
and to be protected against arbitrary eviction, the Water Services Act
protects people’s existing access to water for household purposes by
prescribing certain conditions that have to be complied with before
water supply may be disconnected for non-payment.134 Importantly,
section 4(3) of the Act determines that the procedures in terms of
which water service providers effect disconnections of water supply
may not result in the water supply of persons being disconnected for
non-payment, where those persons are able to show, to the
satisfaction of the service provider, that they are unable to pay their
arrears.

Courts have been involved in the translation of this element of the
duty to respect socio-economic rights in different ways. First, of course,

129 Secs 25(2) & (3) of the Constitution. This means it can only occur through regular
expropriation, for a public purpose, following the payment of ‘just and equitable’
compensation, the amount, and time and manner of payment of which must be
determined after all relevant circumstances have been considered. The Expropriation
Act 63 of 1975 further regulates expropriation.
130 n 49 above. ESTA applies to rural land occupied with the tacit or explicit consent
of the owner or person in charge; see sec 2(1) of ESTA and the definitions of ‘occupier’
and ‘consent’ in sec 1.
131 n 55 above. PIE applies to all land, including state-owned land; see PIE secs 6 & 7.
See also the Labour Tenants Act (n 100 above), which applies to rural land occupied
and used in terms of a labour tenancy agreement; sec 1. This Act will in practice not
apply to state land, as the labour tenancy agreements that it is intended to regulate
are usually with private landowners. ESTA, PIE and the Labour Tenants Act are also
instruments to regulate private evictions and as such give effect to the duty to protect
the right to food; see sec 3.2.2 below. 
132 ESTA (n 49 above), secs 8(1) & 11(1), (2) & (3); PIE (n 56 above), secs 4(6) & (7),
5(1)(b) and 6(1) & (3). State sponsored eviction from private land or state eviction
from state land in terms of PIE secs 4 or 6 have been heavily litigated. See eg Rudolph
(n 59 above).
133 n 58 above.
134 n 58 above, sec 4(3).
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courts have enforced legislative translations in this respect. One thinks
of the large body of case law that has already developed around the
eviction provisions of a statute such as PIE135 and the enforcement of
the statutory entitlements protecting against water disconnection
created in the Water Services Act.136 However, courts have also directly
enforced this element of the duty to respect socio-economic rights to
invalidate laws allowing interference in the existing enjoyment of socio-
economic rights or to prevent state interference in the enjoyment of
such rights. 

In Despatch Municipality v Sunridge Estate and Development
Corporation,137 the High Court declared that, in light of section 26(3)
of the Constitution, section 3B of the Prevention of Illegal Squatting
Act,138 which permitted the demolition and removal, also by the
state, without a court order of shelters illegally erected on land, was
‘no longer of application’.139 In Jaftha v Schoeman; Van Rooyen v
Stoltz,140 the Constitutional Court found that provisions of the
Magistrates’ Courts Act141 that allowed, without adequate judicial
oversight, the sale in execution of a person’s home to make good a
judgment debt, breached142 the negative duty to respect the right of
everyone to have access to adequate housing. The Court proceeded to
read words into the statute to make provision for appropriate judicial
oversight.143 Finally, in Ross v South Peninsula Municipality144 - an
example of a case where state conduct was challenged as in breach of
the duty to respect a socio-economic right - the Cape High Court
relied directly on section 26(3) of the Constitution to deny a local
authority an eviction order, as the granting of such an order would not
have been just and equitable in all the circumstances.145

Section 27(3), the right not to be refused emergency medical
treatment, can perhaps also be interpreted to give expression to the
state’s duty to respect socio-economic rights by refraining from
interfering in their existing exercise. In Soobramoney,146 the
Constitutional Court held this right only required the state not to
refuse arbitrarily emergency medical treatment where it exists147 - an

135 n 56 above. See eg Port Elizabeth Municipality (n 56 above).
136 Bon Vista (n 58 above).
137 1997 4 SA 596 (SE).
138 Act 52 of 1951.
139 Despatch (n 137 above) 611B-C/D. The Prevention of Illegal Squatting Act has
since been repealed in its entirety. See sec 11(1) read with Schedule I of PIE (n 56
above).
140 n 37 above.
141 Sec 66(1)(a) of the Magistrates’ Courts Act (n 73 above). 
142 The possible justification of this breach was considered by the Court in terms of
the sec 36(1) proportionality test; Jaftha (n 37 above) para 34. See in this respect sec
3.3.2 above.
143 Jaftha (n 37 above) paras 61-64.
144 n 102 above.
145 As outlined above, Ross was overturned by the Supreme Court of Appeal in Brisley
(n 76 above). However, it remains as one example where state conduct interfering in
the existing enjoyment of a socio-economic right was tested against that right and
found to be wanting.
146 n 8 above.
147 As above.
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inordinately restrictive reading, which, as Alston and Scott have
pointed out, renders the right virtually redundant.148 A matter that
remains unclear is the question whether or not section 27(3) could
also be used to prohibit the state from disestablishing an emergency
medical service at a public health institution to save costs.149

Mitigating the impact of interferences in the exercise of 
socio-economic rights

The duty to respect socio-economic rights does not absolutely prohibit
the state from interfering in the existing exercise of such rights. In
many instances it is unavoidable for the state to do so, often to
advance the public interest or to protect the rights of others. In such
cases, the duty to respect requires that an effort be made to mitigate
the effect of the interference in the enjoyment of the right, by
providing some form of alternative access to it. This element of the
duty to respect socio-economic rights is potentially quite burdensome
and often requires the expenditure of significant resources and
significant adjustments in policy. 

Nevertheless, our courts have shown themselves to be willing to
enforce this duty robustly. The security of tenure laws again provide
a good example of how this constitutional duty has been translated
into a statutory entitlement of sorts. These laws, in some instances,
require courts to consider to what extent suitable alternative land is
available for evictees before granting an eviction order and an
eviction order can be denied if such alternative is absent.150 A recent
case decided in terms of PIE illustrates this aspect of the duty to
respect socio-economic rights in the context of statutory protection
of those rights and indicates the robust manner in which courts will
interrogate whether or not this duty has been met. 

In Port Elizabeth Municipality v Various Occupiers,151 the state had
applied for an order to evict illegal occupants from privately owned
land in terms of section 6 of PIE. Section 6 allows a court to grant such
an order, but only if it is just and equitable to do so, taking into
account various factors, including ‘the availability to the unlawful
occupier of suitable alternative accommodation or land’.152 The
Constitutional Court confirmed the Supreme Court of Appeal’s
decision denying the eviction order.153 

The Court held that section 26(3) of the Constitution, mediated
through section 6 of PIE, required the state, when it seeks to evict, to

148 P Alston & C Scott ‘Adjudicating constitutional priorities in a transnational
context: A comment on Soobramoney’s legacy and Grootboom’s promise’ (2000) 16
South African Journal on Human Rights 206 245-248.
149 Liebenberg (n 7 above) 21.
150 In respect of ESTA (n 49 above), see secs 9(3)(a), 10(2) & (3) & 11(3); in respect of
PIE (n 56 above), see sec 6(3)(b).
151 n 56 above.
152 PIE (n 56 above), sec 6(3)(c).
153 The Supreme Court of Appeal decision is reported as Baartman v Port Elizabeth
Municipality 2004 1 SA 560 (SCA).
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provide alternative accommodation to the evictees. This duty would
not be operative in all cases of state sponsored eviction.154 A court
would have to decide whether or not to enforce this duty on the basis
of a consideration of each case’s ‘own dynamics, its own intractable
elements that have to be lived with (at least for the time being), and
its own creative possibilities that have to be explored as far as
reasonably possible’.155 To decide whether or not the duty applies,
the Court looked at the position and the conduct of the occupiers, at
the conduct of the municipality in its management of the matter and
at the conduct of the landowners in question. The fact that the
occupiers had lived on the land in question for a long period of
time;156 that they would be severely affected by any eviction;157 that
they had occupied the land not to force the municipality to provide to
them, in preference to others, alternative land, but because they had
been evicted from elsewhere and had nowhere to go;158 that there
was ‘no evidence that either the municipality or the owners of the
land need to evict the occupiers in order to put the land to some other
productive use’;159 and that the municipality had made no serious
effort to reach an amicable conclusion to the matter, but had rushed
to apply for an eviction order and had acted unilaterally,160 drove the
Court to conclude that an eviction order could not be granted unless
suitable alternative land was provided. 

The municipality had indeed offered to allow the occupiers to move
to two possible alternative sites. However, the Court went as far as
to find that neither of those sites were suitable, most importantly
because the municipality could not guarantee to the evictees security
of tenure if they were moved there.161 As a result, the occupiers were
allowed to remain on the land in question.162

The robust manner in which the Constitutional Court saw fit to deal
with this element of the duty to respect socio-economic rights in Port
Elizabeth Municipality could certainly in part be explained by the fact
that the Court was enforcing a statutory duty in terms of PIE.
However, there are indications in the case law that courts are willing
to enforce this burdensome element of the duty to respect against the
state even where a statutory duty to this effect does not apply. In
Modderfontein Squatters v Modderklip Boerdery (Pty) Ltd,163 the
Supreme Court of Appeal dealt with a claim of a private landowner

154 Port Elizabeth Municipality (n 56 above), para 58: ‘The availability of suitable
alternative accommodation is a consideration in determining whether it is just and
equitable to evict the occupiers, it is not determinative of that question.’ See also
para 28: ‘There is therefore no unqualified duty on local authorities to ensure that in
no circumstances should a home be destroyed unless alternative accommodation or
land is made available.’
155 n 56 above, para 31.
156 n 56 above, paras 27, 28, 49 & 59. 
157 n 56 above, paras 30 & 59.
158 n 56 above, paras 49 & 55.
159 n 56 above, para 59.
160 n 56 above, paras 45, 55-57 & 59.
161 n 56 above, para 58.
162 n 56 above, para 59.
163 n 112 above.
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that the state was constitutionally obliged, in order to protect his
constitutional right to property, to enforce an eviction order he had
obtained in terms of section 4 of PIE against squatters illegally
occupying his land. The Court held that the state was indeed obliged
to protect the claimant’s right to property against invasion by
unlawful occupiers.164 However, at the same time, the state was
obliged to protect the right of the squatters to have access to
adequate housing.165 The Court held that this meant that the state,
were it to execute the eviction order against the squatters, would
have to act ‘humanely’. This meant inter alia that the state could not
evict the squatters unless it ‘provide[d] some [alternative] land’.166

This conclusion led to the Court eventually ordering the state to pay
damages to Modderklip to make good the breach of its right to
property and the state’s failure to protect against that breach,167 and
to allow the squatters to remain on Modderklip’s land until alternative
land is made available to them.168 

In effect, the order required the state to buy the land so that the
squatters could remain there, without continuing to infringe
Modderklip Boerdery’s property rights.169 The Court made this
intrusive order without considering the substantial resource
consequences that its decision would have for the state and the
extent to which its order prescribes a particular policy option to the
state, in preference to others. This robust approach, as in Port
Elizabeth Municipality, is justified by the Court with reference to the
conduct of the state, the landowner and the squatters during the
course of the dispute. The Court points out that the state, despite the
holding in Grootboom170 that it must introduce measures to take
account of the needs of those in housing crisis, still had no measures
in place to deal with the plight of people such as the Modderfontein
squatters.171 The Court also highlights the fact that the state had,
despite various opportunities to do so, not attempted to solve the
dispute between the squatters, the landowner and itself. The state
had failed diligently to pursue a settlement and had reneged on
agreements reached,172 despite the fact that it had itself caused the
predicament of the squatters and the landowner, by previously
evicting the squatters from state land without providing alternative

164 n 112 above, para 21.
165 n 112 above, para 22.
166 n 112 above, para 26.
167 n 112 above, paras 43 & 52. The amount of damages would be determined at a
separate inquiry into damages (para 44).
168 n 112 above, paras 43 & 52. The case is no appeal to the Constitutional Court.
169 Although expressly indicating that it would not be proper for it to order the state
to expropriate the land in question (n 112 above, para 41), the Court does point out
that, in light of its order, it would be the sensible thing for the state to do indeed to
expropriate the land (para 43). 
170 n 22 above.
171 n 22 above, para 22. See also Rudolph (n 59 above) 77B-84H. See further sec 4.2.2
below.
172 n 22 above, paras 35-38.
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accommodation.173 As such, to some extent, it had made its own bed
and now had to lie in it. 

The conduct of both the squatters and the landowner had, in
contrast to the state’s, been exemplary. The landowner had at all
times acted within the law and had throughout sought to effect an
amicable solution that would vindicate both his and the occupiers’
rights.174 The squatters had not occupied the land to force the hand
of the state to provide them with land in preference to others and had
also sought to reach an amicable solution, both with the landowner
and the state.175

Refraining from impairing access to socio-economic rights

The duty to respect socio-economic rights is also violated if the state
obstructs people’s access to basic resources or their efforts to
enhance their existing access to such resources. The most obvious way
in which the state can fail in this duty is if it arbitrarily refuses to
provide access to a basic resource that it has the capacity to provide.
In, for example, Soobramoney,176 the Constitutional Court held
section 27(3) of the Constitution, the right not to be refused
emergency medical treatment, to impose a duty on the state not
arbitrarily to refuse access to such treatment where it exists.177 

Both Treatment Action Campaign178 and Khosa,179 decided as cases
of infringements of the positive duty to fulfil the rights to have access
to health care services and to social assistance respectively, are in
fact also examples of the state breaching the duty to respect those
rights by refusing to allow access to a basic resource. In Treatment
Action Campaign, the policy decision not to make Nevirapine
available generally at public health facilities to prevent mother-to-
child transmission of HIV at birth was in fact a refusal by the state to
provide essential health care to pregnant, HIV-positive women, and
not only a failure by the state suitably to extend health care provision
to those women.180 Equally, in Khosa, the provisions of the Social
Assistance Act181 excluding permanent residents and their children
from access to social assistance constituted a legislative obstacle to
them gaining access to these benefits.

A less obvious way in which this element of the duty to respect can
be breached by the state is where the state impairs access to a basic
resource through administrative inefficiency. In Mashava v The

173 n 22 above, para 35.
174 n 22 above, paras 33, 37 & 38.
175 n 22 above, para 25.
176 n 8 above.
177 This interpretation leaves little work for sec 27(3) that other rights (eg the
prohibition on unfair discrimination) and other ordinary remedies (eg the
administrative law) do not do; see Alston & Scott (n 148 above).
178 n 39 above.
179 n 9 above.
180 Liebenberg (n 7 above) 19.
181 n 9 above.
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President of the Republic of South Africa,182 the Constitutional Court
confirmed a High Court order that a presidential proclamation183

assigning the administration of the Social Assistance Act184 to
provincial governments was invalid. 

Although the validity of the proclamation was challenged on the
argument that the President, in terms of the transitional
arrangements in the interim Constitution and the allocation of powers
between provinces and national government, was not competent to
make the assignment,185 the case was motivated by the fact that the
assignment resulted in the right of access to social assistance of
persons eligible for social assistance grants being impaired. The
plaintiff was an indigent disabled person who had applied for and
been awarded a disability grant, but who, for a period of more than a
year after his successful application, did not receive the grant from
the Limpopo Department of Health and Welfare.186 

It was clear that the failure to pay to the plaintiff the grant to
which he was entitled was caused by the administrative incapacity of
the provincial Department of Health and Welfare and by the fact that
the administration of the social welfare system in the province was
woefully under-resourced, due to ‘demands for the reallocation of
social assistance monies to other [provincial] purposes’.187 The
plaintiff contended that the Social Assistance Act could be
administered more efficiently and equitably by the national
government than by the provinces. As a result, the assignment of the
administration of the Social Assistance Act to the provinces
constituted a negative impairment of the right to have access to social
assistance. In effect, therefore, the decision of the Constitutional
Court invalidating the assignment is a decision that the state must
give effect to the duty to respect the right to have access to social
assistance, by removing an impediment to its effective exercise.

The duty to protect socio-economic rights

The duty to protect socio-economic rights requires the state to protect
existing enjoyment of these rights, and the capacity of people to
enhance or newly to gain access to the enjoyment of these rights,
against third party interference.

Legislative and executive measures

The state most obviously carries out the duty to protect socio-
economic rights by regulating, through legislation or executive/

182 n 14 above.
183 Proclamation R7 of 1996, Government Gazette 16992 GN R7, 23 February 1996.
The assignment was made in terms of sec 235 of the interim Constitution.
184 n 9 above.
185 Mashava (n 14 above), para 1.
186 n 14 above, para 9.
187 n 14 above, para 10.
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administrative conduct, those instances in which private entities
control access to basic resources such as housing, health care
services, food, water and education. Such regulation could first be
aimed at opening up access to these resources - current state
regulation of rental housing188 and land development189 provide
examples. The state can also protect access to socio-economic rights
through standard setting in respect of safety and quality in the
provision of services and products. An example, with respect to the
right to adequate food, is the Foodstuffs, Cosmetics and Disinfectants
Act (FCDA),190 which is intended to regulate fungicide and pesticide
residue and additive and preservative levels in food, by setting
standards and creating mechanisms for the monitoring of these levels
in foodstuffs. 

Finally, the state can exercise its duty to protect socio-economic
rights by regulating instances in which private parties can interfere in
the existing enjoyment of socio-economic rights. The tenure security
laws discussed above191 provide an example. These laws protect
informal rights to housing also against private interference just as it
protects these rights against the state: by making eviction more
difficult than it would otherwise be through imposing procedural and
substantive safeguards that have to be met before an eviction order
can be granted. 

The judiciary

Courts can also act so as to protect socio-economic rights. In the first
place, courts can protect socio-economic rights by adjudicating
constitutional and other challenges to state measures that are
intended to advance those rights.192 This protective role of courts has
been illustrated in Minister of Public Works v Kyalami Ridge
Environmental Association.193 In this case, a state decision
temporarily to house destitute flood victims on the (state-owned)
grounds of a prison, was challenged by surrounding property owners
as in breach of administrative justice rights. The challenge was in part
based on the argument that the decision was unlawful, as the Minister
of Public Works had no statutory authority to take such a decision.
The Court rejected this argument, primarily because it held that the
Minister had the requisite power to take the decision by virtue of the
state’s common law rights as property owner,194 but also because the
decision was taken in furtherance of a constitutional duty to provide

188 See the Rental Housing Act 50 of 1999.
189 See eg the Development Facilitation Act 67 of 1995, which, amongst other things,
is intended to simplify and so speed up private development of land for purposes of
low cost housing provision.
190 54 of 1972.
191 PIE (n 56 above) and ESTA (n 49 above). See also the Labour Tenants Act (n 100
above). See secs 4.1.1 and 4.2.2 above.
192 See, in general, CH Heyns ‘Extended medical training and the Constitution:
Balancing civil and political rights and socio-economic rights’ (1997) 30 De Jure 1.
193 n 65 above. See in this respect Budlender (n 34 above) 36.
194 n 65 above, para 40.

169

Socio-Economic Rights: Basic Concepts and Principles



shelter to those in dire straits.195 Through its decision, the Court
effectively protected the right to adequate housing of the flood
victims against private interference. Similarly, in City of Cape Town
v Rudolph,196 the Cape High Court rejected a property-based
constitutional challenge to the security of tenure law PIE.197 The
Court held that PIE authorised neither the arbitrary deprivation198 nor
the expropriation of property,199 and as such did not infringe property
rights. The decision was partly based on the finding that the state was
at the very least authorised, but probably obliged by the Constitution
to enact legislation such as PIE to give effect to the right to housing
and the prohibition on arbitrary evictions.200

Courts can also protect socio-economic rights through their law-
making powers of interpreting legislation and developing the rules of
common law. Courts are constitutionally obliged to interpret
legislation and develop rules of common law so as to promote the
‘spirit, purport and objects’ of the Bill of Rights.201 Courts are in
other words required to infuse legislation and the common law with
the value system underlying the Constitution - to read the rights in the
Bill of Rights and the values underlying them into the existing law.
This power of courts to engage constitutionally with the existing law
is, particularly with respect to the common law, an extremely
important, but as yet much neglected way in which socio-economic
rights can be advanced. In a private ownership economy such as ours,
common law background rules of property and transaction centrally
determine access to and distribution of basic resources.202 Although
the development of constitutional socio-economic rights to establish
new and unique constitutionally based remedies is an important
endeavour on its own, to explore the full transformative potential of
socio-economic rights, sustained critical engagement also with these
common law background rules is crucial. 

Experience with welfare rights campaigning in the United States,
for example, has shown how a focus on the development of
constitutional protection for welfare rights203 at the expense of an
adequately critical engagement with the common law background
rules has, in the struggle for social justice, been counter-productive

195 n 65 above, paras 37-40.
196 n 59 above.
197 n 56 above.
198 Rudolph (n 59 above) 72J & 74G.
199 n 59 above, 73F.
200 n 59 above, 74H-75J.
201 See sec 39(1) of the Constitution. See also sec 3.3.1 above.
202 Simon (n 55 above)) 1433-1436; Williams (n 55 above) 575-577. See in this respect
also A Sen Poverty and famines. An essay on entitlement and deprivation (1981) 166,
who writes that access to food (I would add other basic resources) is determined by ‘a
system of legal relations (ownership rights, contractual obligations, legal exchanges,
etc)’, and that these legal relations, or the law itself quite literally ‘stand between’
such resources and those in desperate need of them.
203 The focus of this movement, which reached its zenith in the Supreme Court
decision of Goldberg v Kelly (n 20 above), was obtaining for statutory welfare rights
the same kind of due process protection as that afforded property and other basic
personal rights. See Williams (n 55 above) 571-575 for an overview.
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in the longer term, because it sublimates deep political questions
regarding distribution of basic resources.204 In South Africa, some of
these common law background rules have of course been significantly
adapted through legislation - the impact of the different security of
tenure laws on private property rights is a case in point.205  However,
courts retain an important responsibility to extend the protection
afforded socio-economic rights in the ‘ordinary’ law, through their
powers of interpretation of legislation and development of common
law.

Courts have readily engaged with legislation in attempts to broaden
the protection of socio-economic rights. So, for instance, the Labour
Tenants Act206 and ESTA,207 both primarily intended to protect
informal rights to land against private interference, have in various
respects been interpreted by courts so that their protection also
extends to other rights, such as the right to food.208 In addition, the
decision of the Constitutional Court in Jaftha v Schoeman209 provides
an interesting example of how courts can, when dealing with
legislation, advance the duty to protect socio-economic rights. In
Jaftha, the Court considered provisions of the Magistrates’ Courts
Act210 that authorised, without proper judicial oversight, the sale in
execution of the home of a debtor to satisfy a judgment debt. On the
basis of the section 26(1) right to adequate housing, the Court,
through a combination of interpretation and of reading words into the
Act, adapted the Act so that a judgment debtor’s home can only be
sold in execution if a court has ordered so after considering all
relevant circumstances.211 

Jaftha was argued and decided on the basis of the negative duty to
respect the right to have access to adequate housing.212 However, the
Court’s order also amounts to interpretative lawmaking through

204 Williams (n 55 above) 581-582; Simon (n 55 above), 1486-1489.
205 See secs 4.1.1 & 4.1.2 above. See also AJ Van der Walt 'Exclusivity of ownership,
security of tenure, and eviction orders: A model to evaluate South African land reform
legislation' 2002 Journal for South African Law 254.
206 n 100 above.
207 n 49 above.
208 The Land Claims Court has in a number of cases, dealing with either ESTA (n 49
above) or the Labour Tenants Act (n 100 above), eg interpreted the term ‘eviction’
broadly, to extend not only to interference with occupation of land for purposes of
shelter, but also to landowner interference with activities on land through which
people gain access to food (eg grazing and watering rights). See eg re ESTA,
Ntshangase v The Trustees of the Terblanché Gesin Familie Trust [2003] JOL 10996
(LCC) para 4; and, re the Labour Tenants Act, Van der Walt v Lang 1999 1 SA 189 (LCC)
para 13 and Zulu v Van Rensburg 1996 4 SA 1236 (LCC) 1259. See also In re Kranspoort
Community 2000 2 SA 124 (LCC) (Land Claims Court interpreting the term ‘rights in
land’ in the Restitution of Land Rights Act 22 of 1994 to include also ‘beneficial
occupation’, so that the use of land for grazing and cultivation also constitutes such a
right in land that can be reclaimed). 
209 n 37 above.
210 n 73 above. See sec 66(1)(a). 
211 Jaftha (n 37 above) paras 61-64 & 67. The factors the Court lists are:
‘circumstances in which the debt was incurred; … attempts … by the debtor to pay off
the debt; the financial situation of the parties; the amount of the debt; whether the
debtor is employed or has a source of income to pay off the debt and any other factor
relevant to the … facts of the case …’ (para 60).
212 n 37 above, paras 17, 31-34 & 52. See also the discussion in sec 4.1.1 above.
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which the court introduces into the Magistrates’ Courts Act a measure
of protection for the right to housing - the Court gave effect to its
duty to protect that right. In addition, the judgment has opened the
door for further court driven development in this respect. Although
Jaftha involved only the protection of a judgment debtor’s home
against sale in execution, in future cases where a creditor seeks the
sale in execution of immovable property that a judgment debtor uses,
for example, to produce food, courts can extend the Constitutional
Court’s reasoning. The fact that the immovable property is the
debtor’s means with which to exercise the right to food must also be
considered relevant to the decision whether or not to allow its sale in
execution. In this way courts could further develop the law to protect
judgment debtors’ right to food against interference from
creditors.213

Courts have been less active in engaging with the common law to
enhance protection of socio-economic rights than they have been with
respect to legislation.214 In those cases where the courts have been
asked to develop the common law so as better to give effect to socio-
economic rights, they have declined. In Afrox Healthcare (Pty) Ltd v
Strydom,215 the Supreme Court of Appeal was invited to develop the
law of contract so that disclaimers in hospital admission contracts
indemnifying hospitals against damages claims on the basis of the
negligence of their staff would be seen as in conflict with the public
interest and consequently unenforceable. The argument was that
such disclaimers had the effect that patients were not adequately
protected against unprofessional conduct at private hospitals and as
such impaired access to health care services.216 This argument was
rejected and the common law position remained intact.217 Equally, in

213 The judgment suggests this possibility. The list of factors provided by the Court to
take account of when considering whether to allow sale in execution of immovable
property is not exclusive. The Court stated that any other factor that, on the facts of
the case before it, is relevant, must be considered (para 60). The Court also
emphasised that the severe impact that the execution process could have on the
human dignity of a judgment debtor and on a judgment debtor’s capacity to have
access to the basic necessities of life importantly influenced its decision (paras 21, 25-
30, 39 & 43). Certainly, the impact on an indigent person’s dignity and survival
interests of the attachment and sale in execution of immovable property that the
person uses to produce food for own use is comparable to the impact of the sale in
execution of such a person’s home.
214 This is certainly due in the first place to the fact that, except in the area of
eviction law (see eg Brisley (n 76 above)), few such cases have been brought to court.
Second, courts have in those few cases where the development of the common law to
protect socio-economic rights did come into play, readily deferred to the legislature
rather than drive the development themselves; as pointed out above (section 3.2.2),
whereas in Brisley the Supreme Court of Appeal was unwilling itself to develop the
common law so as to extend the protection of sec 26(3) to unlawful occupants who
‘hold over’, it was willing to do so in Ndlovu (n 97 above) by extending the legislative
protection afforded other unlawful occupiers. 
215 n 79 above.
216 n 79 above, para 21.
217 For critiques of this aspect of the judgment, see D Brand ‘Disclaimers in hospital
admission contracts and constitutional health rights’ (2002) 3:2 ESR Review 17-18; PA
Carstens & JA Kok ‘An assessment of the use of disclaimers against medical negligence
by South African hospitals in view of constitutional demands, foreign law and medico-
legal considerations’ (2003) 18 SA Public Law 430; D Tladi ‘One step forward, two
steps back for constitutionalising the common law: Afrox Health Care v Strydom’
(2002) 17 SA Public Law 473.
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Brisley,218 the Court declined to develop the common law of eviction
in line with section 26(3) of the Constitution. 

One example where courts were willing to develop the common law
to protect socio-economic rights is Permanent Secretary, Department
of Welfare, Eastern Cape v Ngxuza.219 Ngxuza dealt with a class
action claim brought in terms of section 38 of the Constitution by
social assistance grantees for the reinstatement of disability grants
unlawfully terminated by the Eastern Cape Province. The respondents
had been granted leave to proceed with such a class action claim by
the court a quo. The province appealed against this grant of leave to
the Supreme Court of Appeal. The Supreme Court of Appeal, in the
absence of any legislative form having been given to section 38’s
provision for class actions, developed the common law of standing to
make provision for such claims. Although the decision certainly opens
the door for all kinds of class action claims, at least where any
constitutional right is at play, it is centrally important for the
protection of particularly socio-economic rights. As Cameron JA (as he
then was) states for the Court: ‘The law is a scarce resource in South
Africa. This case shows that justice is even harder to come by. It
concerns the way in which the poorest of the poor are to be permitted
access to both.’220

The duty to fulfil socio-economic rights221

Background

The duty to fulfil socio-economic rights requires the state to act
affirmatively to realise the rights.222 The state breaches the duty to
fulfil not when it invades the existing exercise of socio-economic
rights, but when it does not do enough, or does not do the appropriate
things fully to realise those rights. For courts to enforce the duty to
fulfil requires them directly to evaluate state policy and practice, to
decide whether or not those are adequate measures to realise the
socio-economic rights in question. Courts are constrained in this
evaluation by concerns about technical capacity and institutional
legitimacy and by a perceived absence of justiciable standards against
which to assess state performance.223 To deal with these difficulties,
the Constitutional Court has used a traditional model of judicial
review,224 but has given it new content. 

218 n 76 above.
219 2001 4 SA 1184 (SCA).
220 n 219 above, para 1.
221 I discuss the duties to promote and fulfil as one duty although various
understandings of the duty to promote as distinct from the duty to fulfil have been
proposed (see sec 2.2.2 above).
222 Committee on ESCR General Comment No 14 (n 32 above) para 33.
223 See sec 3.3.2 above.
224 As suggested by Mureinik in an early article; E Mureinik ‘Beyond a charter of
luxuries: Economic rights in the Constitution’ (1992) 8 South African Journal on Human
Rights 464.
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As with any breach of any other right, when it is alleged that the
duty to fulfil a socio-economic right has been breached, where prima
facie such a breach is established, the Court considers whether or not
it can be justified. However, the Court has developed a special test
or standard against which to evaluate the justifiability of state
measures to fulfil socio-economic rights that allows it to mediate its
concerns with capacity and legitimacy. Which standard of scrutiny
applies to breaches of the duty to fulfil socio-economic rights depends
on which socio-economic rights are at issue.225 If the duty to fulfil a
basic socio-economic right (children’s rights, rights of detainees, or
the right to basic education) is breached, the section 36(1)
proportionality standard, one would hope, applies.226 As the Court
has as yet decided no case on the basis of a basic socio-economic
right,227 it is unclear how this standard will operate in the context of
socio-economic rights.228 If the duty to fulfil a qualified socio-
economic right is breached, that breach can be justified only in terms
of a special standard of scrutiny - the Court’s ‘reasonableness’
standard - developed on the basis of the internal limitation clause
attached to these rights.229

Reasonableness review

The Constitutional Court has described its ‘reasonableness’ standard
of scrutiny in four cases. In Soobramoney v Minister of Health,
KwaZulu-Natal,230 it denied an application for an order that a state
hospital provide dialysis treatment to the applicant, finding that the
guidelines according to which the hospital decided whether to provide
the treatment were not unreasonable231 and were applied rationally
and in good faith to the applicant.232  As such, the Court was asked to

225 See sec 3.3.2 above.
226 See n 120 above and the caution expressed about this conclusion there.
227 It could, but did not do so in Grootboom (n 22 above) and Treatment Action
Campaign (n 39 above).
228 In B (n 62 above), although finding detainees’ right to adequate medical
treatment (a basic socio-economic right) had been breached, the High Court did not
explicitly consider the justification for that breach (but see paras 48-58, where the
Court considers whether the breach can be condoned due to resource constraints). See
further in this respect Liebenberg (n 7 above) 55-57.
229 This seems to be so also where a positive duty to fulfil is sourced in sec 27(3), ie
where an argument is made that in terms of this right, emergency medical services
have to be established at an institution where they do not exist. In Soobramoney (n 8
above), the Court held that sec 27(3) only entitled one not to be refused treatment
where it is available (see n 227 above). However, the Court intimated that, should a
positive duty be read into this right, it would be subject to the sec 27(2) internal
limitation; para 11; see also Liebenberg (n 7 above) 20.
230 n 8 above.
231 n 8 above, paras 24-28.
232 n 8 above, para 29.
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consider whether the denial of treatment did not breach the section
27(1) right of everyone to have access to health care services.233 In
Government of the Republic of South Africa v Grootboom and
Others,234 the Court heard a claim that the state was obliged to
provide homeless people with shelter. It declared the state’s housing
programme inconsistent with section 26(1) of the Constitution.235  In
Minister of Health v Treatment Action Campaign,236 the Court was
asked to consider whether the state’s policy not to provide Nevirapine
at all public health facilities to prevent the mother-to-child
transmission (MTCT) of HIV at birth, as well as the general failure by
the state to adopt an adequate plan to combat MTCT of HIV breached
sections 27(1) and 28(1)(c) of the Constitution. The Court held that
the state’s measures to prevent MTCT of HIV breached its duties in
terms of section 27(1) of the Constitution,237 declared as much and
directed the state to remedy its programme.238 In Khosa v Minister of
Social Development,239 the Court held sections of the Social
Assistance Act240 excluding permanent residents from access to social
assistance grants inconsistent with section 9(3) (the prohibition on
unfair discrimination)241 and section 27(1)(c) (the right to have access
to social assistance)242 of the Constitution. The Court read words into
the Act to remedy the constitutional defect.243

Although the Court has as yet not been explicit about this, it is clear
from these cases that the reasonableness standard is a shifting
standard of scrutiny. In Soobramoney, the Court applied a basic
rationality and good faith test to the decision of the state not to
provide renal dialysis treatment to the claimant.244 

233 n 8 above, para 36. The application was argued around the sec 27(3) right not to
be refused emergency medical treatment and a reading of the right to life in terms of
which the state is required to keep the applicant alive. The court denied the
application in these respects, holding that, because health care rights were explicitly
protected in the Constitution, it was unnecessary to give such an interpretation to the
right to life (para 19) (see Pieterse (n 8 above)) and that sec 27(3) did not apply to the
applicant’s case, because his was not an emergency situation (para 21) and sec 27(3)
was a right not arbitrarily to be refused emergency medical treatment where it was
available, instead of a positive right to make available emergency medical treatment
where it was not (para 20) (see Alston & Scott (n 148 above)). Having disposed of these
two arguments, the Court on its own initiative proceeded to consider the claim on the
basis of sec 27(1) (para 22).
234 n 22 above.
235 n 22 above, para 95.
236 n 39 above.
237 n 39 above, para 95.
238 n 39 above, para 135.
239 n 9 above.
240 As above.
241 n 9 above, para 77.
242 n 9 above, para 85.
243 n 9 above, paras 89 & 98.
244 With respect to its evaluation of the guidelines according to which the state made
this decision, the Court applied a stricter reasonableness test; Soobramoney (n 8
above) paras 23-28. 
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In Grootboom245 and Treatment Action Campaign,246 the Court
applied a more stringent means-end effectiveness test.247 In
Khosa,248 in turn, the Court applied a yet stricter proportionality test.
The Court has not been explicit about which factors determine the
strictness of its scrutiny,249 but the cases indicate that the position of
the claimants in society;250 the degree of deprivation they complain
of and the extent to which the breach of right in question affects their
dignity;251 the extent to which the breach in question involves
undetermined, complex policy questions;252 and whether or not the
breach also amounts to a breach of other rights,253 all play a role.

The Court derives its reasonableness standard from the state’s duty
to take reasonable legislative and other measures, within its available
resources, to achieve the progressive realisation of socio-economic
rights. In describing this duty, the Court has described the standards
against which to evaluate the state’s measures. The Court has
presented its reasonableness test as a means-end effectiveness test:
In Grootboom, the Court indicated that measures are evaluated to
determine whether they are ‘capable of facilitating the realisation of
the right’.254 The Court has been at pains in all its judgments to
emphasise that it does not test relative effectiveness, that it ‘will not
enquire whether other more desirable or favourable measures could
have been adopted, or whether public money could have been better
spent’, but will leave the ‘precise contours and content of the
measures to be adopted [to render a programme reasonable] … [to]
the legislature and the executive.’255 The Court adopts this
distinction between testing effectiveness and relative effectiveness
to mediate its concerns with institutional capacity and legitimacy and
to manage its relationship with the executive and the legislature.

245 n 22 above.
246 n 39 above.
247 It is also clear that in Treatment Action Campaign, although the standard of
scrutiny applied by the court was in formal terms the same as in Grootboom, the Court
in fact scrutinised the state policy at issue there more rigorously than it did in
Grootboom; Brand (n 111 above).
248 n 9 above.
249 See for comparison Bel Porto School Governing Body v Premier of the Western
Cape Province 2002 3 SA 265 (CC) para 127, where the Court lists factors that could
play a role in determining the strictness of its scrutiny with respect to administrative
law reasonableness review.
250 Whether they are a marginalised or especially vulnerable group; De Vos (n 3
above) 266.
251 Khosa (n 9 above) para 80.
252 In Grootboom (n 22 above), the issues were much less clearly delineated than in
either Treatment Action Campaign (n 39 above) or Khosa (n 9 above). Also, in
Treatment Action Campaign, many of the complex issues the Court had to consider (ie
the safety/efficacy of Nevirapine and the availability of the necessary infrastructure
to provide it properly) had either been determined by specialised bodies empowered
to decide such issues (ie the Medicines Control Council), or the Court had dispositive
evidence at its disposal with which to decide. In both the latter cases a stricter
scrutiny was applied than in Grootboom. 
253 In Khosa, the impugned provisions also breached sec 9(3). In applying this section,
the Court uses a standard of scrutiny rising to the level of proportionality. It would
make little sense to apply sec 27(2) to the same breach using a more lenient standard.
254 Grootboom (n 22 above) para 41.
255 As above.
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However, the distinction is in many cases a fiction. In Grootboom,
the Court could maintain it. The policy issue in question (how best to
provide for the needs of the ‘absolutely homeless’) allowed for a wide
variety of different possible solutions, so that the Court could simply
declare that the housing programme was inconsistent with the
Constitution to the extent that it made no provision for the
‘absolutely homeless’, and leave the choice of specific solution to the
state. By contrast, in Treatment Action Campaign,256 and particularly
in Khosa,257 the specificity of the policy issue that the Court
evaluated was such that it did not allow this scope. The Court’s
finding in Treatment Action Campaign that the state’s restriction of
the provision of Nevirapine to the designated pilot sites breached
section 27(1), ineluctably led to the state having to provide
Nevirapine elsewhere, despite its unwillingness to do so.258 By the
same token, in Khosa, the Court’s finding of unreasonableness left no
option but that permanent residents should be included in the social
assistance scheme. Indeed the Court itself read words to this effect
into the Social Assistance Act.259 However, this fiction is useful as it
allows the Court to enforce rights, without it having to admit to
prescribing directly to the state. As such, it helps the Court avoid
direct confrontation with the political branches.260

The Court’s reasonableness standard requires first that the state
indeed act to give effect to socio-economic rights, and then requires
that what the state does, meets a standard of reasonableness.

Having a plan

The Court’s standard requires that the state must devise and
implement measures to realise socio-economic rights - it cannot do
nothing.261 Although these measures need realise the rights only
progressively - the need for full realisation is deferred262 - the state
must have measures in place to realise these rights and must
implement them. 

In addition, the state must show progress in implementing these
measures and be able to explain lack of progress or retrogression.

256 n 39 above.
257 n 9 above.
258 The Court did soften the prescriptive edge of its finding, by directing that
Nevirapine be provided only there where the attending physician and the
superintendent of the facility in question opined that it was indicated; Treatment
Action Campaign (n 39 above) para 135, para 3(b) of the order.
259 Khosa (n 9 above) para 98.
260 See, with respect to a similar fiction operating in the context of the Court’s
engagement with resource allocation issues, Roux (n 82 above) 9.
261 Secs 26(2) & 27(2) are clearly mandatory provisions with respect to this basic
point - ‘the state must take … measures … to achieve the … realisation of these rights’
(my emphasis).
262 Grootboom (n 22 above) para 45.
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Particularly any deliberate retrogression would be a prima facie
breach, requiring convincing justification.263

Reasonableness

Those measures that the state does adopt must be reasonably capable
of achieving the realisation of the right in question.264 To be judged
as reasonable in this sense, the state’s measures must meet at least
the following basic standards:

• The measures must be comprehensive and co-ordinated.265 This
means first that the state’s programme with respect to a right
must address ‘critical issues and measures in regard to all
aspects’ of the realisation of that right.266 Using the right to food
as an example, the Committee on ESCR has said this requires the
state to adopt measures with respect to the ‘production,
processing, distribution, marketing and consumption of safe food,
as well as parallel measures in the fields of health, education,
employment and social security’, whilst at the same time taking
care ‘to ensure the most sustainable management and use of
natural and other resources for food at the national, regional,
local and household levels’.267

Grootboom, although decided on another basis, is an
example of a case where the state’s measures to fulfil the right
to housing were not sufficiently comprehensive to be
reasonable. The state’s mistake in Grootboom was that,
despite having a programme to provide access to housing that
the Constitutional Court described as ‘a major
achievement’,268 it had done nothing with respect to a critical
aspect of the right to housing - it had no measures in place with
which to provide shelter to people with no roof over their
heads. As such, its housing programme was not
comprehensive.269 The requirement of co-ordination holds that
a programme must as a whole be coherent, such that
responsibilities are allocated to different spheres and
institutions within government. To ensure that state measures
are comprehensive and co-ordinated, the Committee on ESCR

263 As above. Deliberate retrogression can be argued to breach the negative duty to
respect rights. As such it would be subject for its justification to sec 36(1) rather than
to the reasonableness scrutiny that applies uniquely to the positive duties imposed by
qualified rights; see secs 3.3.2 & 4.1.1 above.
264 n 22 above, para 41.
265 n 22 above, para 39.
266 Committee on ESCR General Comment No12 (n 32 above) para 25.
267 As above.
268 Grootboom (n 22 above) para 53.
269 And, according to the various courts’ remarks in Modderklip (n 112 above), para
22 and Rudolph (n 59 above) 77B-84H, still is not.
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has suggested that states adopt national strategies or plans of
action,270 which may or may not be presented in national
framework laws, through which to give effect to particular
socio-economic rights.271 The Constitutional Court’s references
in Grootboom to the need for a ‘national framework’ with
respect to housing, embodied in ‘framework legislation’272 and
to the need for a ‘coherent public housing programme’273 seem
to endorse this suggestion by the Committee.274

• Financial and human resources to implement measures must be
made available. In Grootboom the Court stated that, for a
programme to be reasonable, ‘appropriate financial and human
resources [must be] available’.275 The Court has as yet not
elaborated on this tantalising phrase. It is clear that the Court is
loath to prescribe to the state how and on what it must spend its
money - to tell it that it must expend resources so as to do
something it did not plan on doing and does not want to do.276

However, this phrase does seem to indicate that the Court will not
allow the state to adopt mere token measures: Where the state
has itself decided and so undertaken to do something, it is under
a legal duty, which the Court would be able to enforce, to
allocate the resources reasonably necessary to execute its plans.

In Kutumela v Member of the Executive Committee for Social
Services, Culture, Arts and Sport in the North West Province,277

the plaintiffs had applied for the Social Relief of Distress Grant,
but despite clearly qualifying for it, did not receive it. Their
complaint was that although, in terms of the Social Assistance
Act278 and its regulations, provincial governments were required
to provide the grant to qualifying individuals upon successful
application, the North West Province had not dedicated the
necessary human, institutional and financial resources to do so.
The grant was consequently available on paper only, and not in
practice. The case resulted in a settlement order that in essence
required the province to dedicate the necessary human,
institutional and financial resources to provide the grant.

270 See eg Committee on ESCR General Comment No 12 (n 32 above) paras 21-30;
General Comment 14 (n 32 above) para 43; General Comment No 15 (n 32 above) paras
37 and 46-54.
271 See Committee on ESCR, specifically General Comment No 12 (n 32 above) para
29 and General Comment No 15 (n 32 above) para 50.
272 Grootboom (n 22 above) para 40.
273 n 22 above, para 41.
274 The South African government also seems to understand its duty to fulfil socio-
economic rights in this manner. See eg the recent adoption by the Department of
Agriculture, reacting to criticism from various quarters that no coherent and
comprehensive plan through which to fulfil the right to food existed in South Africa, of
the Integrated Food Security Strategy (a framework document seeking to create
institutions through which the fulfilment of the right to food can be co-ordinated),
coupled with its ongoing efforts to enact framework legislation in this respect. 
275 n 22 above, para 39.
276 See below for a discussion of the court’s approach to scrutinising the state’s
budgetary choices.
277 n 51 above.
278 n 9 above.
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Specifically, it requires the province to acknowledge its legal
responsibility to provide Social Relief of Distress effectively to
those eligible for it and then to devise a programme to ensure its
effective provision. This programme must enable it to process
applications for Social Relief of Distress on the same day that they
are received, must enable its officials appropriately to assess and
evaluate such applications and must enable the eventual payment
of the grant. Importantly, the province was ordered to put in
place the necessary infrastructure for the administration and
payment of the grant, inter alia by training officials in the
welfare administration in the province.279

• The state’s measures must be both reasonably conceived and
reasonably implemented.280 This element of the Court’s
reasonableness test is closely related to the requirement of
‘reasonable resourcing’ outlined above. Of course (also in terms
of the understanding of ‘progressive realisation’ outlined above)
it is not sufficient for the state merely to adopt measures on
paper. These measures must also in fact be implemented
effectively. The Kutumela case, described above in the context of
adequate resourcing, also illustrates this element of the Court’s
reasonableness standard. In effect, the Court in Kutumela
ordered the provincial government to implement a measure that
existed in concept but not in practice.

• The state’s measures must be ‘balanced and flexible’, capable of
responding to intermittent crises and to short-, medium- and
long-term needs,281 may not exclude ‘a significant segment of
society’,282 may not ‘leave out of account the degree and extent
of the denial’ of the right in question and must respond to the
extreme levels of deprivation of people in desperate
situations.283 These related requirements of flexibility and
‘reasonable inclusion’284 formed the basis for the Constitutional
Court’s decisions in both Grootboom and Treatment Action
Campaign. In Grootboom, the Court found that the state’s housing
programme was inconsistent with sections 26(1) and (2) because

279 See in this respect also People’s Union for Civil Liberties v Union of India (n 64
above).
280 Grootboom (n 22 above) para 42.
281 n 22 above, para 43.
282 As above.
283 n 22 above, para 44.
284 See T Roux ‘Understanding Grootboom – A response to Cass R Sunstein’ (2002)
12:2 Constitutional Forum 41 49.
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it ‘failed to recognise that the state must provide relief for those
in desperate need’.285 

In Treatment Action Campaign, the Court held the state’s
measures to prevent MTCT of HIV to be inconsistent with the
Constitution because they ‘failed to address the needs of mothers
and their newborn children who do not have access’286 to the
pilot sites where Nevirapine was provided, and because the
programme as a whole was ‘inflexible’.287 In one sense, these
different requirements all relate to the idea that the state’s
programmes must be comprehensive. Any state programme
designed to fulfil a socio-economic right, will be incomplete (and
as such unreasonable) unless it includes measures through which
short term crises in access to the right can be addressed and
measures that ‘provide relief for those in desperate need’.288

However, the intriguing question raised by these requirements
related to flexibility and reasonable inclusion, and particularly
the Constitutional Court’s phrase in Grootboom, that a
programme must take account of the degree and the extent of
deprivation with respect to a right,289 is whether the Court’s
reasonableness test in this respect requires state measures to
prioritise its efforts, both with respect to temporal order and
resource allocation, according to different degrees of need. 

Does the test require the state to engage in ‘sensible priority-
setting, with particular attention to the plight of those in greatest
need’?290 Roux has made a strong argument that it does not. He
points out that the Court’s finding in Grootboom requires ‘merely
inclusion’ and that ‘a government programme that is subject to
socio-economic rights will [in terms of this finding] be
unreasonable if it fails to cater to a significant segment of
society.’291 With respect to the finding in Grootboom, Roux’s
reading is correct: The Court there clearly simply required the
state to take account of the needs of those most desperate,
without at the same time suggesting that the needs of such
people should in any concrete way take precedence over other
needs.292 However, it has been suggested that the Court’s
reasonableness test can take account of a prioritisation according
to need, by varying the standard of scrutiny that it applies to
particular alleged breaches of socio-economic rights according to

285 Grootboom (n 22 above) para 66.
286 Treatment Action Campaign (n 39 above) para 67.
287 n 39 above, para 80.
288 Grootboom (n 22 above) para 66.
289 n 22 above, para 44.
290 CR Sunstein ‘Social and economic rights? Lessons from South Africa’ (2001) 11:4
Constitutional Forum 123 127.
291 Roux (n 284 above) 49.
292 Brand (n 111 above) 50.
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the degree of deprivation suffered by those affected by the
breach.293 According to this view, a court would scrutinise state
measures more rigorously where those complaining of their
impact are desperately deprived. 

This idea has recently been given credence in Khosa.294 As
pointed out above, the Court in Khosa, possibly for a variety of
reasons, applied a substantially stricter standard of scrutiny to
the state’s exclusion of permanent residents than it applied to the
state’s HIV prevention policy in Treatment Action Campaign,295 or
the state’s housing programme in Grootboom.296 The Court in
Khosa applied a proportionality test, weighing the impact that the
exclusion had on the dignity and practical circumstances of
indigent permanent residents against the purposes for which the
state had introduced the exclusion. The Court did not only find
that the basic survival interests of the excluded permanent
residents should take precedence over the legitimate purposes for
their exclusion.297 It also, particularly by rejecting the state’s
arguments that to include permanent residents in the social
assistance scheme would place an undue financial burden on the
state, potentially requiring the diversion of resources from other
social assistance needs,298 by implication held that the basic
survival needs of the permanent residents should take precedence
over further expansion of the social assistance system as it applies
to South African citizens. The most important factor determining
the Court’s robust scrutiny in this respect was ‘the severe impact
[that the exclusion of permanent residents from the scheme was
likely to have] on the dignity of the persons concerned, who,
unable to sustain themselves, have to turn to others to enable
them to meet the necessities of life and are thus cast in the role
of supplicants’.299 

• The state’s measures must be transparent in the sense that they
must be made known both during their conception and once
conceived to all affected.300 This final element of the Court’s
reasonableness test was added in Treatment Action Campaign
where the Court held that, in order for it to be reasonable, a
programme’s ‘contents must be made known appropriately’.301 As
Treatment Action Campaign itself illustrated, litigants in socio-
economic rights cases face great difficulties if it is not possible to
ascertain with certainty what the state’s measures entail. In a
very basic sense, in order to be able to challenge the state’s

293 See Brand (n 30 above) 108 and D Bilchitz ‘Toward a reasonable approach to the
minimum core. Laying the foundations for future socio-economic rights jurisprudence’
(2003) 19 South African Journal on Human Rights 11 15-17.
294 n 9 above.
295 n 39 above.
296 n 22 above.
297 Khosa (n 9 above) para 82.
298 n 9 above, paras 60-62.
299 n 9 above, para 80.
300 Treatment Action Campaign (n 39 above) para 123.
301 n 39 above, para 123.
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position, one has to be able to pinpoint what exactly it is. In this
respect, the requirement of transparency is practically very
important.302 

Within available resources

The state’s duty to fulfil socio-economic rights must be exercised
‘within available resources’. Liebenberg points out that this phrase
both provides an excuse to and imposes a duty on the state: It allows
the state to attribute its failure to realise a socio-economic right to
budgetary constraints; and requires the state in fact to make
resources available with which to realise a right.303

The Constitutional Court has been circumspect in scrutinising
budgetary issues. In some cases it has avoided them altogether. In
Soobramoney, the Court simply accepted the state’s contention that
resources were limited as a given, and allowed that fact to determine
its decision. The Court interrogated neither the allocation for health
purposes from national government, nor in any rigorous way the
manner in which it was used at provincial level.304 In Grootboom,
resource constraints were not a direct issue. Equally, in Treatment
Action Campaign,305 with respect to the question whether provision
of Nevirapine should be extended to public health facilities where the
necessary counselling and monitoring infrastructure already existed,
the question of availability of resources was obviated. The
manufacturers of Nevirapine had undertaken to provide it for free for
five years and no additional infrastructural spending was required to
proceed with the extension to such facilities.306

In those instances where budgetary issues could not be avoided, the
Court has required the state to persuade it of its financial
constraint.307 It has then proceeded to scrutinise the state’s
assertions in this respect, but on its own terms - that is, taking the
limits of the existing budget allocations as a given. The Court has not
scrutinised initial budgetary decisions at macro-economic level. In
Treatment Action Campaign,308 with respect to the extension of the
programme to prevent MTCT of HIV to facilities without the necessary
counselling and monitoring infrastructure, the state indeed objected
that it did not have requisite resources. The Court engaged with and
rejected this argument. First, since the litigation between the
Treatment Action Campaign and the state had commenced, some
provincial governments had proceeded with extending provision of

302 See also Liebenberg (n 7 above) 38.
303 n 7 above, 44, quoting from Grootboom (n 22 above) para 46.
304 n 8 above, paras 24-28.
305 n 39 above.
306 n 39 above, para 19. This prompted the Court to hold that the extension of the
programme to these sites ‘will not attract any significant additional costs’ (para 71).
307 That the onus in this respect is indeed on the state, rather than on the claimant
(see sec 3.3.2 above) is most clearly established in Khosa (n 9 above). See in this
respect n 316 below.
308 n 39 above.
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Nevirapine to facilities other than the pilot sites,309 despite the
asserted resource constraints. This demonstrated to the Court that in
fact ‘the requisite political will’, rather than resources, was
lacking.310 In addition, whilst the case was heard, the state
announced that significant additional resources had been allocated to
deal with the HIV pandemic.311 The Court could therefore find that
whatever resource constraints had existed previously, existed no
longer.312 

Also in Khosa, the state objected that it would not have the
resources with which to extend social assistance grants to indigent
permanent residents.313 Again, the Court considered and rejected
this argument.314 It could do so first because the state had not
provided ‘clear evidence to show what the additional cost of
providing social grants to … permanent residents would be’.315 As a
result, the Court could not assess whether the additional cost would
place an untenable burden on the state.316 In addition, the state
provided the Court with evidence of current spending on and
projected increases in spending on social assistance.317 This enabled
the Court to point out that, even at the most pessimistic estimate of
the additional cost occasioned by an extension of social assistance to
permanent residents,318 the additional burden on the state would in
relative terms be very small.319

The Court’s approach to scrutinising budgetary issues and to the
consequences of that scrutiny is captured in a remark from Treatment
Action Campaign, where the Court indicates that its scrutiny is not in
itself ‘directed at rearranging budgets’, but that its scrutiny ‘may in
fact have budgetary implications’.320 This remark indicates that the
Court will neither directly interrogate, nor prescribe the state’s initial
allocational decisions at macro-economic level. At the same time, it

309 n 39 above, para 118.
310 n 39 above, para 119.
311 n 39 above, para 120.
312 As above.
313 Khosa (n 9 above) paras 60 & 61.
314 The Court’s willingness to do so is not insignificant. See by way of contrast
Ncgobo J, dissenting in Khosa at para 128: ‘Mr Kruger … estimates that the annual cost
of including permanent residents could range between R243 million and R672 million.
Policymakers have the expertise … to present a … prediction about future social
conditions. That is … the work that policymakers are supposed to do. Unless there is
evidence to the contrary, courts should be slow to reject reasonable estimates made
by policymakers.’
315 n 9 above, para 62.
316 Khosa establishes that it is not for the claimant in a socio-economic rights case to
show the state is not constrained by lack of resources, but for the state to show it is so
constrained (paras 60-62). Because the state couldn’t make this showing satisfactorily,
the Court rejected its objection, without requiring the claimants to make a contrary
showing (para 62). See sec 3.3.2 above.
317 n 9 above, para 60.
318 The state estimated that the additional cost would be between R243 million and
R672 million. The wide range itself indicated to the Court the absence of clear
evidence as to the possible resource consequences of a finding of inconsistency (n 9
above, para 62).
319 As above.
320 Treatment Action Campaign (n 39 above) para 38.
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will not be discouraged to interrogate the reasonableness of state
measures, even if a finding of unreasonableness would have the
consequence that the state would itself have to rearrange its
budget.321 

This distinction between itself rearranging budgets and taking
decisions that have the consequence that budgets must be rearranged
by the state is - as with the distinction between effectiveness and
relative effectiveness - at least sometimes a fiction. The effect of the
decision in Khosa, although the Court does not directly ‘rearrang[e]
budgets’, is that the state has to allocate additional resources
(however slight an amount in relative terms) to an item that it did not
want to finance. However, as Roux has argued, this is perhaps a useful
fiction, as it has the virtue of allowing the Court to interfere in
allocational choices to the extent required to enforce a right, without
admitting to it. As such, it avoids confrontation with the executive.322

Remedies

In constitutional matters, including matters dealing with socio-
economic rights, courts have wide remedial powers. Section 38
determines that courts must provide ‘appropriate relief, including a
declaration of rights’, whilst section 167 empowers courts to declare
invalid law or conduct inconsistent with the Constitution, and in
addition to provide any order that is ‘just and equitable’.323 The
Constitutional Court has been clear that these powers allow it to
fashion new remedies where necessary to ‘protect and enforce the
Constitution’.324 An important consideration for the Court in this
respect is that its remedies, whether new or existing, must be
effective.325

In most socio-economic rights cases, providing ‘appropriate relief’
is unproblematic, requiring courts to do little else than they are used
to do in cases decided on the basis of other rights or indeed cases
decided on the basis of the common law or ordinary legislation.
However, when courts are required to provide relief in cases where
the state has been found to breach the duty to fulfil socio-economic
rights, or where the state has been found to have interfered in the
existing exercise of a socio-economic right and is under a duty to
mitigate the impact of that interference, their position is often more
difficult. In these cases, the Court’s finding requires the state to act
affirmatively in order to remedy its breach of the right; to amend its
policy or adopt a new policy, or to provide a service that it is not

321 In Khosa (n 9 above), the Court did so. Its finding of unreasonableness forces the
state to expend resources on providing to permanent residents access to social
assistance benefits, something it has not budgeted for itself.
322 Roux (n 82 above) 9.
323 Such ‘just and equitable’ orders include but are not limited to orders limiting the
retrospective effect of an order of invalidity or suspending an order of invalidity; sec
172(1)(b)(i) & (ii).
324 Fose v Minister of Safety and Security 1997 3 SA 786 (CC) para 19.
325 n 324 above, para 69.
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currently providing or extend a service to people who do not currently
qualify for it. 

Such cases necessarily involve ‘amorphous, sprawling party
structures, allegations broadly implicating the operations of large
public institutions such as schools systems … mental health authorities
… and public housing authorities, and remedies requiring long term
restructuring and monitoring of these institutions’ policies and
programmes.326 Courts are consequently faced with having to decide
to what extent to prescribe directly to the state what it must do, and
to what extent and in what manner to retain control of the
implementation of their orders, to see that indeed they will be
effective.

An obvious way for courts to retain control of the implementation
of their orders is through structural or supervisory interdicts.327 Such
interdicts usually require the state to draft a plan for its
implementation of the order, which could then be submitted to the
court and the other party for approval, and then periodically to report
back to the court and the other party with respect to its
implementation of that plan. The court could manage the supervision
on its own, through the other party to the litigation or through a
court-appointed supervisor.328 In the two cases where a supervisory
interdict could have been used, the Constitutional Court elected not
to make use of it. In Grootboom, the Court issued a simple declaratory
order, leaving the remedy of the constitutional defect in its housing
programme entirely to the state.329 In Treatment Action Campaign,
the Court similarly issued a declarator, coupled with a mandatory
order requiring the state to remedy the constitutional defect in its
programme for prevention of MTCT of HIV.330 However, despite
confirming that it did indeed have the power to do so, the Court again
declined issuing a supervisory interdict, holding that there was no
indication that the state would not implement its order properly.331

Although the Court’s failure in Grootboom to use a supervisory
interdict certainly trenched on the effectiveness of its order,332 it is
understandable that the Court is circumspect in its use of these

326 CF Sabel & WH Simon ‘Destabilisation rights: How public law litigation succeeds’
(2004) 117 Harvard Law Review 1016 1017.
327 See, in this respect, W Trengove ‘Judicial remedies for violations of socio-
economic rights’ (1999) 1(4) ESR Review 8-11 9-10 and, in general, Sabel & Simon (n
326 above).
328 The Constitutional Court used such a structural interdict in August v Electoral
Commission 1999 3 SA 1 (CC), to ensure the state takes steps to make it possible for
prisoners to vote in general elections. The various High Courts have made quite
regular use of such interdicts in socio-economic rights cases. See eg Grootboom v
Oostenberg Municipality 2000 3 BCLR 277 (C).
329 Grootboom (n 22 above) para 99.
330 Treatment Action Campaign (n 39 above) para 135.
331 n 39 above, para 129.
332 Recently courts have pointed out that the state has for all intents and purposes
simply ignored the order in Grootboom and has put in place few effective measures to
take account of the plight of those in housing crises. See eg Modderklip (n 112 above)
para 22 and Rudolph (n 59 above) paras 77B-84H. See also K Pillay ‘Implementation of
Grootboom: Implications for the enforcement of socio-economic rights’ (2002) 6 Law,
Democracy and Development 255.
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remedies. Structural interdicts have to be carefully crafted indeed to
be effective.333 More importantly, structural interdicts have the
potential to erode the legitimacy of the Court, both because they
directly and on an ongoing basis place the Court in confrontation with
the executive, and can involve the Court in the day to day
management of public institutions, something at which it is almost
bound to fail.334 

Whether or not a structural interdict would be appropriate in a
given case would depend on the nature of the breach in question and
particularly on the nature of that which is required for the remedy of
that breach.335

333 Sabel & Simon (n 326 above) 1017.
334 n 326 above, 1017-1018.
335 It is, eg an open question whether a structural interdict would have led to the
findings in Grootboom being implemented effectively, or whether the policy issue in
Grootboom was so wide and required such wide-ranging and complex adjustment on
the side of the state, that the Court would simply have become bogged down in
debilitating detail had it retained jurisdiction.
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